Marilyn Castro

P.O Box 64002

Virginia Beach, VA 23462
June 19", 2008

VIA ELECTRONIC FILING

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

RE: EX PARTE PRESENTATION
Exclusive Service Contracts for the Provision of Video Services in Multiple
Dwelling Units and Other Real Estate Developments, MB Docket No. 07-51
Further Notice of Proposal Rulemaking

Dear Ms. Dortch:

On June 18", 2008 consumers from the State of Virginia and Florida met with Ms.
Elizabeth Andrion Legal Advisor to Chairman Kevin J, Martin. The purpose of this meeting was
to provide consumer feedback on the business activities of our telecommunications providers, and
how it pertains to MB Docket No. 07-51.

Specifically, we provided Ms. Andrion information regarding the unfair business
practices of our telecommunications providers, their market manipulation and monopolization
tactics, and the clear conflict of interests that exists through the management of contracts that
obtain their services. Additionally, we discussed how bulk billing arrangements have enabled
these providers to continue these practices unabated.

Based on our discussions, consumers from the State of Virginia and Florida are
respectfully asking the commission to prohibit any type of bulk services, bulk billing, exclusive
bulk billing and exclusive marketing agreements. It is our belief that these types of agreements

l1|Page



are attempts to bypass current telecommunications and antitrust laws'. Further, these
corporations (MVPD, PCO, DBS or Special Purpose Entities) provide telecommunication
services to a large number of customers using monopolies with prevailing or new service
providers, under unregulated conditions, and with disregard to consumers’ rights’.

It is our further opinion that bulk services or bulk billing agreements are more
burdensome on consumers than exclusivity clauses alone because bulk billing agreements cover
bulk services that typically includes cable, internet and telephone. These services are also
provided at a premium price under the false pretense of getting a special price or a discount.
Additionally, the creator of the special purpose entity profits from the discount and the customers
end up paying standard market rates or worse’. Bulk Services arrangements are also contrary to
Congressional efforts to advance broadband technology in the United States.

Through the administration of these bulk billing agreements, our telecommunications
providers are able to eliminate competition and limit telecommunication advances for the
communities affected. These providers simply do not have the infrastructure to keep up with
technological advances or deliver comparable market offerings.

The only effective means to improve our arrangements is through open competition
markets with consumer and community protections. Any company, regardless of industry sector,
that provides telecommunications or cable services, should be regulated. No citizen of the United
States of America should have to review hundreds of pages of contracts or spend thousands of

dollars to hire a lawyer to obtain or change telephone, cable or internet services.

' U.S.C § 2, Monopolizing trade a felony; penalty

http://www.law.cornell.edu/uscode/1 5/usc_sec_15_00000002----000-.html

47 U.S.C. 151, Communication Act of 1934
http://www.law.comell.edu/uscode/47/usc_sec_47 00000151----000-.html

! Reply Comments City of Reedsburg Exhibit A Charter Communication Agreement
http://flallfoss. fcc.gov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519862759
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Our discussion points were consistent with comments previously filed in this proceeding.
A summary of topics of discussion were provided to Ms. Elizabeth Andrion. A copy has also

been provided here as an attachment and should be included in the record of this proceeding.

Sincerely,

%a«éﬂw Cols

Marilyn Castro

Ce: Dwayne F. Cotti
Brian Beahm
Zuriel Cabrera
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Introduction

Consumers within the States of Virginia and Florida are currently being provided
telecommunications services through contractual arrangements that limit competition, prevent
technology refreshes, have pricing structures that do not represent market trends, and in some
cases are administered by parties that are in a conflict of interest. The ability for these contractual
situations to exist is born from exclusivity clauses coupled with bulk billing arrangements.

The following provides information regarding three specific arrangements and argues for

the implementation of regulations that bans bulk services arrangements.

Summary of Three Contractual Arrangement

A. Lexington, VA

By Marilyn Castro

Currently, we have a Communications Agreement, Instrument Number 20060126000139270
recorded in the City of Virginia Beach, VA between our Master Homeowner Association and a
“Special Purpose Entity, Lexington Infrastructure Management (LIM)” enclosure (1). The
developer owned LIM was created to provide communication services to our community. This
contract is for a term of up to 75 years. The LIM, in turn, entered into a contract with COX
Communications for delivery of the actual services. This contract was placed into effect before
most homeowners moved in and during the period of declarant control. Additionally, this contract
binds all homeowners to pay $146.00 per month for Communications Services as part of our
homeowner’s assessments. The Master Homeowners Association is currently controlled by the
developer and Cox Communications is the only provider of services on the property.

Although, homeowners have the ability to contract directly to other vendors for services,
due to the bulk services agreements in our HOA managed contract we still are required to pay our
full $146.00 monthly fee to the master homeowner association. The contract requires each
homeowner to pay the communication assessments regardless; homeowners intend to use the
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Basic Services. This contract creates a financial burden to the HOA as the collector for the
assessments of each unit. Section 4.5 give the right to the LIM to suspend the provision of Basic

Services to all Homeowners (including those that are current in the homeowner assessments)

if the Master Homeowner Association pursuant to this agreement are in arrears for more than
sixty (60) days.

There are no incentives for other providers to invest in a community locked for 75 years,
which limits our alternatives. Additionally, all prospective customers are bound to Cox
Communications, and most families cannot afford or simply would not pay twice for similar
services. This raises the question; is the LIM acting as a private cable operator engaged in a bulk
services contract as the only established cable operator violates antitrust laws? “A cable operator
taking “channel service” from a common carrier, without having ownership of the transmission
facilities, is none the less a cable operator.”l

There are other newly built communities in our area that have the same type of
agreement; some using COX Communications or Charter Communications and in contract with a
created “Special Purpose Entity”. Instrument number 20071004001351240 recorded in the City
of Virginia Beach, VA reflect a new community of 334 units not yet 10% built, with a
communication agreement in place.

Under these bulk services contracts the goals of the Virginia Telecommunication Bill of
Rights could never be attained?. Customers will never be able to chose among providers or have a
clear and understandable bill. The Cable Television Consumer Protection and Competition Act
of 1992 Sec 14, details that cable billing should be itemized.’

We have never received an itemized cable or phone bill from our association. Even when

Cox sends us a bill every month it contains telephone charges set to $0.00 and only outlines

! From case N0.98-50874 Us Court of Appeals for the Fifth Circuit City of Austin V. Southwestern Bell
Video Services, INC., http://www.millervaneaton.com/briefs_memos/austin_brief.html

2 Virginia State Corporation Commission Bill of rights, http://www.scc.virginia.gov/puc/bor.aspx

% Cable Television Consumer Protection and Competition Act of 1992 Sec 14,
http://www.caltelassn.com/Reports06/CommL aw/CableTVConsumerProtectionAct1992.pdf
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additional fees for services that are not included in the established contract. This is in direct
contradiction to the Cable Television Consumer Protection and Competition Act of 1992 Sec 14
and the Virginia Telecommunications Bill of Rights.

As a paying customer, we don’t know the itemized value of telephone, internet or cable.
We also don’t know how much the special purpose entity gets paid. Section 5.2 (e) of the
communication agreement explain the relationship between the developer and the LIM.

Lim Affiliation with Developer “The association acknowledges that LIM is an affiliate of

Sandler at Brenneman Farm, L.L.C., the developer of the Development, and that LIM
will receive compensation from the Association for its performance under this Agreement
through the charges to the Association for the Basic Services.”

We have requested a copy of the contract between LIM and Cox Communication. Although,
homeowners are third party to this agreement, the request for contract information was denied.
We have no information on the level of service and contract clauses that control the services that
we pay every month.

The way these contracts are placed take advantage of consumers. In our case, critical
documents on the disclosure were improperly referenced and contract procedures were not
followed. These agreements are one sided and the developer is using their upper hand to tie
owners to a roughly perpetual agreement. The developer as the declarant of the Homeowners
Associated has the fiduciary duty to protect the owner’s interest. Further concerns addressed to
the developer, homeowner association and COX remains mostly unanswered.

Looking for answers, we requested an investigation by the Virginia State Corporation
Commission (SCC) enclosure (2). When the developer and COX were faced with billing
guestions based on the Cable Television Consumer Protection and Competition Act and Virginia
Bill of Rights, Cox Communications and the developer’s attorneys drafted a totally unrelated
response avoiding the issue, and claiming that the developer properly effected and disclosed the
contract. The procedure to effect the “Agreement to Obtain Communication Services” as
explained by the developer’s attorney, Ms. Carol Hahn Esg. in a Cox Communications Letter,
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mentioned that the “Communications Service Agreement” was received as part of the disclosure
package. The “Communication Agreement” was not enclosed in the disclosure package for many
homeowners. We had to go to the Virginia Beach City Court, clerk office to get a copy of this
agreement.

On the issue of disclosure, clause (m) of the Non Binding Reservation Agreement To
Become a Binding Purchase Agreement referenced a contract Titled “Agreement To Obtain
Communication Services” with Instrument Number 20060126000139260. Instrument Number
20060126000139260 is not the “Agreement to Obtain Communication Services” but rather the
“Declaration of Protective Covenants and Restrictions”. Instrument Number
20060126000139260 references a “Communications Service Agreement”. However, there are no
instrument numbers attached to this reference. Since the contract was not properly referenced, it
was not disclosed.

Further, Ms. Hahn mentions that each homeowner signed a Homeowners Agreement
enclosure (3). We have asked the closing agent for a signed copy of the Homeowners Agreement
and nobody can find it. Equity Title, a developer own company, conducted the closing on our
property and informed us that the developer doesn’t have the signed Homeowners Agreement.
The developer has ignored all ours requests, and continues to enforce this contract.

At the time, our only choice is to seek resolution within our court system. However, we
tried to hire an attorney who delivered an estimate of $50,000.00 to get out of a contract that we
didn’t signed or agreed to in the first place. Even if the community of pooled its resources, we
would not be able to obtain legal assistance nor afford a lengthy and costly court litigation.

We had asked the Commonwealth of Virginia for assistance. However, the State Attorney
didn’t provide an opinion on these practices enclosure (4), requested a Congressional Inquiry
enclosure (5) and the State Corporation Commission informed us that the FCC will be making a
decision in relation to bulk services. Therefore, our only recourse is the Federal
Telecommunication Commission, and its current considerations to outlaw bulk services
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arrangements. We expect that when the FCC ruling is finalized, to cover MVPD, PCO, DBS and
developers created companies, it would nullify contracts between homeowners associations and
providers on behalf of homeowners, thus enabling us to seek competitive services.

An article from Broadband Properties Title “Master Communications Easement in the
Fiber Age” and “Public Rights-of-Way and Marketing Exclusivity” explains the complexity of
the legal arrangements to create “wire communities” and is similar to what the developer placed
in my community* enclosure (6). It explains how the developer maintains control, increases
profit, and avoids as many laws and regulations as possible. It also states how to lock-out or
make it unattractive for other competitive service providers to deliver services within these
communities. This document shows clear intent to limit competition. Coupled with faulty

disclosure and contract procedures, the consumer stands no chance against these practices.

B. Broadlands, VA
By Dwayne Cotti

Van Metre Homes negotiated a 65 Year exclusive telecommunications contract with a
company, known as OpenBand of Virginia, LLC, to provide basic TV, telephone and Internet
Services. Van Metre co-founded OpenBand of Virginia, LLC with M. C. Dean on behalf of the
future residents of Southern Walk. Van Metre created the Southern Walk Homeowners
Association as a mechanism to collect the mandatory monthly assessment from Southern Walk
homeowners. In addition, Van Metre controls the only governing entity, which is the Southern
Walk Home Owners Assaciation. The sole purpose of this association is to enforce the “HOA”
contract and the mandatory monthly assessment from Southern Walk homeowners as well as
approving price increases at their sole discretion. In doing so, Van Metre created an unfair

business practice and a telecommunications monopoly for Southern Walk homeowners. In

* Broadband Properties Article “Master Communications Easement”
http://www.broadbandproperties.com/2006issues/feb06issues/Hardin%20-%20The%20L aw.pdf
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addition, Van Metre refuses to address contractual flaws as identified by Southern Walk
homeowners.

At the onset of the development of the Southern Walk Community and before a single
house was built, Van Metre negotiated with M.C. Dean to create a joint venture call OpenBand.
Van Metre then subsequently created and incorporated the Southern Walk @ Broadlands
Homeowners Association, Inc. In addition M.C. Dean created OpenBand @ Broadlands LLC,
which then spun of two entities: One called Broadlands Communications and the other called
OpenBand SPE, 11, LLC. Once these entities were established, the Southern Walk @ Broadlands
Homeowners Association, Inc. established a contract with one of these OpenBand entities to
provide exclusive telecommunications services (TV, Telephone, Internet) to the Southern Walk
community through the collection of HOA monthly payments. The contract established and
agreed upon on behalf of Southern Walk residents was done so prior to the onset of construction.
In addition, the SWHOA contracted to Armstrong Management to manage the collection of dues
from HOA residents.

These actions created the means by which Van Metre and M. C. Dean could prevent competition
within Southern Walk and establish a mechanism by which they can control pricing as well as
profit from revenues obtained through resident HOA payments.

These are the resident’s concerns regarding this situation:

1. The contract established between Southern Walk @ Broadlands has a minimum term of
25 years and a maximum term of 65 years with no option to opt out. OpenBand has
exclusive rights within the Southern Walk community — furthermore 239 (out of 933)
Southern Walk homeowners have DirecTV/Dish Network as their primary TV provider —

however they are required to pay the mandatory SW HOA fee.

2. New home buyers are required to agree to these terms or they would not be allowed to

purchase a home within the community. (Some original purchasers did not have contract
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10.

11.

12.

terms disclosed. Additionally, Van Metre did not start fully disclosing any terms until

2007 after 90% of the community had been built-out)

Purchasers of resale homes are not asked to sign any documents to agree to these terms
yet it is implied that the terms are inherited during the resale home purchase, which is a

contradiction to the SWHOA articles of incorporation.
Van Metre holds the majority seats on the Southern Walk HOA Board of directors.
Current board membership is set at three Van Metre members and two resident members.

In June of 2006 and December of 2006, each resident member positions become vacant.
(These seats have since been filled by two residents. However, Van Metre filled the

seats through a selection process, not by a community vote)

By the SWHOA bylaws these positions were to be filled during the first available board
meeting or a special meeting is to be called to fill these positions. These replacements

would act in these positions until a full community vote can be held in May of 2007.

In November of 2006 a nomination for a resident member was brought to Van Metre’s

attention. VVan Metre subsequently rejected that nomination with no explanation.
Van Metre cancelled and postponed meetings to prevent this action

Pricing for OpenBand services are derived through a comparative analysis of local
competitors and set to be “10%” lower than the average prices the competitors set for

similar services.

The SWHOA board/Van Metre is the sole entity that can approve or disapprove the

inclusion of additional competitive pricing in their annual evaluations.

Denise Harrover, the VP of the SWHOA Boards and a Van Metre executive, resists

adding competitor pricing that could potentially bring pricing down
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13. SWHOA residents have identified several areas where the comparative analysis of

pricing is inaccurate and flawed.

a. TV Pricing was compared with no regard to the number of channels being
provided and the existence of an SLA. (Openband provided less channels than

competitors and does not provide an SLA)

b. Internet pricing is based on a comparison of Openband’s Intranet connection
speed to competitor Internet throughput speeds. (again no SLA, whereas

competitors provide one)

14. Armstrong Management collects information from OpenBand to include within the

annual budget for the SWHOA.

15. The SWHOA/Van Metre approves or disapproves this budget which in turn means they

approve or disapprove OpenBand’s pricing.

16. The collection of HOA payments by Armstrong has generated an excess of $160,000 in

revenue.

17. Through operating agreements, VVan Metre is paid 8% of the revenues collected by
Armstrong management and paid to OpenBand through mandatory SWHOA dues.

Reference Page 36, Section 5.1 of the operating agreement provided as exhibit (A).

18. Through these same operating agreements, Van Metre is also paid 12% of the revenues
generated by resident payments for premium services paid directly to OpenBand.

Reference Page 36, Section 5.1 of the operating agreement provided as exhibit A.

Speaking on pricing, one example submitted to the commission from a Broadlands resident is
provided here:
It is stated that customers of OpenBand are protected by the Contract between OpenBand

and the HOA from high rates and unreasonable price increases. In fact the contract does state that
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the price paid for any service shall be 10% below the cost of comparable service providers in
Loudoun County and that our average price paid has only increase 1.1% per year since 2002. Said
a different way, OpenBand's rates have increased 5+ percent over the last 5 years when the trend
in industry has been a reduction of costs over the same period of time.

It is stated that a competitive analysis is done of the prices of other services providers
for comparable services and that the documentation is provided to the HOA. What isn't stated
is that the comparison is NOT up for discussion and that the governing body that would
approve/reject such analysis (Southern Walk HOA) is controlled by the developer who also
happens to have a business relationship with OpenBand. It also does not compare "bundled"
services provided by these service providers. As everyone knows you are going to pay more
for "al la carte™ service selections versus bundled services - therefore their comparable price
analysis is already overpriced to begin with. It also does not include satellite networks which
have clearly been the driver putting downward pressure on the cable industry over the years.

Mr. Brecher also states that we, as residents, are pointing to short-term or
promotional pricing in making the argument we are paying too much. First, | would argue that
short-term/promotional pricing should be included since if | chose to leave another provider (e.g.
DirecTV) after the promotional pricing was up, that provider would in all likelihood grant me
continued promotional pricing and in some cases make the deal even better. Second, I did an
analysis of my bill specifically where | used the Post-Promotional pricing costs for the
competitors. As you can see below | am clearly paying more that the 10% below comparable that
| was promised.

Pricing Analysis

Assumes 4 TVs (including cost for boxes), Phone with Unlimited Long Distance in US and
calling features such as Voicemail, Call Waiting, Caller ID, and Internet.

OpenBand Price
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Basic services paid through HOA $149.00
Additional (boxes and Long Distance Package) $50.00
Total Monthly $199.00

Bundled Service Comparison

(All prices are POST promotional pricing)

Verizon FIOS - Triple Freedom (Regular) $172.00
Verizon FIOS - Triple Freedom (Bundle Savings)  $139.00
Comcast Triple Play $177.00

All 3 Services with NO Bundling Savings

Verizon Phone $50.00
DirecTV $83.00
Verizon FIOS $68.00
Total All 3 $201.00

When Comparing OpenBand to the Bundled packages, the cost clearly is above the
competition, not the stated 10% below guarantee and even using individual pricing for the 3
services while basically even in cost - it should be 10% below the three.

In closing, it is our assertion that Van Metre has violated anti-trust laws; Van Metre rejects
any accountability for the degradation of services provided by OpenBand to Southern Walk
homeowners. Van Metre controls the Southern Walk homeowners association as a means to
increase their profitability and earnings through a guaranteed “kickback” from OpenBand for
exclusivity within Southern Walk.

C. Live Oak Preserve, FL

By Zuriel Cabrera

Currently, we have a Master Cable Service Agreement between Transeastern Properties
(Presently, Engle Homes) and Century Communication of FL. As reflected in this contractual
agreement, service is to be provided to all homes built by Transeastern throughout the State of
FL. The communities below have the same type of agreement, and also operate under entities

listed below:
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Entity Name Entity Number

CENTURY CORAL LAKES, LLC L03000028813
CENTURY CYPRESS LANDING, LLC L03000016660
CENTURY FALCON PARC, LLC L05000032009
CENTURY FALCON PINES, LLC L06000054500
CENTURY HAMMOCKS, LLC L05000006057
CENTURY INDEPENDENCE, LLC L03000028812
CENTURY JONATHAN'S BAY, LLC L.05000006059
CENTURY JONATHAN'S COVE, LLC L01000019677
CENTURY KENDALL POINTE, LLC L.05000006055
CENTURY LIVE OAK PRESERVE, LLC L02000034543
CENTURY OLYMPIA POINTE, LLC L05000006053
CENTURY SAVANNAH LANDINGS, LLC L05000006458
CENTURY SAVANNAH PINES, LLC L05000006534
CENTURY VERSAILLES, LLC L01000019674
CENTURY VICTORIA GROVE, LLC L01000019676
CENTURY VICTORIA PINES LANDINGS, LLC L05000006067
CENTURY VIZCAYA, LLC L.05000006050

It is significant to note that Century Communications of FL INC., is also owned by one of
the Transeastern Developer’s brothers; Arthur Falcone. Mr. Robert Falcone, (developer) is also
partial owner of Century Communications. This contract set up the Falcone Family with a good
annuity. His signature can be found on the last pages of each contract as well as registered

members of each company (http://www.sunbiz.org).

In our case, Century Communication Live Oak Preserve LLC “CCLOP” was created and
entered into a contract with the Live Oak Preserve (LOP) Master HOA as referenced by
paragraph 8 of the Transeastern Properties contract “Community Agreement.” This contract was
entered during the period of declarant control. | recently obtained, overcoming hurdles
nonetheless, another contract identifying the three contractual arrangements. Like others across
the nation, this contract binds all Live Oak Preserve (LOP) homeowners. The three entities are
Century Communications of FL Inc, Century Live Oak Preserve LLC and Live Oak Preserve
Association LLC. The developer owned entity was created to provide communication services to
our community. This contract is for a term of up to 15 years. Century Live Oak Preserve, LLC, in
turn, entered into a contract with Century Communications of FL for delivery of Cable, Internet,

and Alarm Monitoring services. From 2003 to 2004 the developer of Live Oak Preserve was also
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the owner and operators of the communication service provider, which is currently Century
Communications of FL, INC. On June 6, 2008, this contract was sold to Bright House Networks.

For the last three years, Century Communication LLC provided less than adequate
services. During those years, residents tried several methods to get the services that were
promised and not rendered to Live Oak Community. One of the attempts was a protest in front of
their sales office. Please review press articles from the Tampa Tribune dated March 4, 2006,
“Sky's The Limit For Residents Unhappy With Cable Service MANY ARE OPTING FOR
SATELLITE DISH;” May 4, 2006, “Cable TV Relief May Be On Way, PROVIDER SEEKS TO
MAKE CHANGES;” August 8, 2007, “Internet, TV Service Draw Complaints;” “New Tampa
residents protest over services,” St. Petersburg Times, Dated October 22, 2007..

http://www.sptimes.com/2007/10/22/Hillsborough/New Tampa residents p.shtml

There are also a myriad of emails from Mr. Bill McKissock, Century Communications Vice
President/General Manager, addressed to residents of Live Oak Preserve regarding
service outages, future upgrades and Century’s plan to rectify the problems. Copies of
these will be provided in a separate packet for your perusal.

Century Communications contract was placed into effect before most homeowners
moved in and during the period of declarant control. Additionally, this contract binds all
homeowners to pay $86.00 per month for Communications services as part of our homeowners’
assessments. This fee was increased from $68.00 in 2003. The current builder, Engle Homes,
assigned several new members to the board of directors to the master homeowners association
(HOA). The new members of the HOA, agreed to the sale of Century’s contract. Yet again, this
business deal demonstrates how Century Communications’ former developer (Transeastern), has
profited from hard working homeowners. Our new developer Engle Homes subsidiary of TOUSA
INC, which is in bankruptcy reorganization agreed to the Estoppel Certificate, selling our contract

to Bright House without the community’s approval or input.
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Although, homeowners have the ability to contract directly to other vendors for services,
due to the bulk billing service agreements in our HOA managed contract, we are still required to
pay our full $86.00 monthly fee to the master homeowner association. The communication
agreement has a clause of a 5% increase per year for the services provided by the agreement. As
technology costs typically decrease each year, our contract sees a steady 5% increase. All
homeowners under this contract are required to pay the communication assessments regardless of
homeowners’ intent to use the Basic Services. In addition, homeowners pay for the assessment of
homes that are vacant or on foreclosure. This is particularly detrimental to Live Oak residents
because out of 985 homes, we have 52 on foreclosure (We are not at full capacity of 1599
homes). This contract creates a financial burden on the HOA as the primary collector for the
assessments of each unit and liable by the developer imposed contract to cover all the costs
related to collection section 3.3 of the agreement. This also reduces the collection expenses of the
service provider, which in turn, the homeowners’ inherit. In some cases, the HOA pays more than
the provider who has the facilities and infrastructure to handle the collection.

There is very little incentive for other providers to invest in a community locked into a 15
years contract. Additionally, all prospective customers are bound to Century Communications,
and most families cannot afford or simply would not pay twice for adequate services. Some
residents are on a fixed income and this 5% yearly increase stipulated on the contract creates a
hardship on these families. The aforementioned individuals should have the choice of not having
to pay for cable/Internet services so they can use those funds for other necessities.

Due to the growing concerns from homeowners across the State of FL and the growing
media attention on Century Communication, the company decided to sell their bulk service
agreements to Comcast, Bright House and other local providers in an attempt to distance itself
one last time before any ruling might take place.

Like others across the country, we the homeowners of Live Oak Preserve never receive
an itemized bill from our association. Even when Century sends the HOA a bill every month, it
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contains no mention of service breakdown. This is in direct contradiction to the Cable Television
Consumer Protection and Competition Act of 1992 Sec 14. Homeowners are inadequately
informed of the details of the three contracts before and after closing. All they are given at closing
is a form to agree to the HOA declaration which states we are paying for cable through our HOA
dues. In our Declaration (Section 2.18), only one paragraph exists regarding Century’s agreement.
This is a deceptive practice.

After many months of research and documentation, one can conclude that these
agreements cause more harm than good to the consumer. Most homeowners across the country
are not aware of these practices. Unfortunately, Live Oak Preserve learned the hard way. I,
therefore, urge the commission to please ban these agreements and protect the American

consumers from exclusive marketing agreements or bulk services agreements.

Why the industry don’t want the FCC to ban these agreements

The evidence on the docket shows how MVPD, PCO, DBS, Developers and their
attorneys tried any means to justify bulk services agreements. They tried to convince the Federal
Communication Commission not to ban these contracts, because we are supposedly getting a
discount or a special price. What is the discount of an unwanted service? In our cases we have
not seen a discount just an increase in prices combined with inferior service. The discount falls in
the pockets of the companies that administer our contracts and guarantee exclusivity to our
providers. We, as consumers, pay more without having the option to opt-out from services we
don’t need or are dissatisfied with.

The industry wants to preserve a very successful way to get around regulation and at the
same time continued to close competition in the MDU ambiguity. It is not acceptable that any
citizen should have to pay twice for telecommunication services just to obtain the services they

want or to obtain quality services readily available elsewhere.
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The industry has tried the wiring or fiber to the home cost: For new developments the argument

that state of art fiber to the home cannot be attained without exclusivity or bulk services
arrangements.

The cost of fiber to the home is about $3K per home”. If you are buying a $300K home
that would be about 1% of the price of the home. Installing a central air conditioning unit on a
house cost $3,500.00 or more yet, developers seem to be able to put an air conditioner unit with
no exclusive or bulk services arrangements to recuperate cost.

Developers are expected to build and deliver buildings with the entire infrastructure in
place i.e. electrical wiring, plumbing system, natural gas and communications, without any
expectation of receiving any special long term compensation, outside the profit per unit built.
Further, it is expected that any company pay for the cost of infrastructure required for delivery of
those services. Consumers will reciprocate that cost by subscribing to those services. The service
provider will recuperate the cost by providing good service and by earning consumers for 5 years
without a long term contract. This makes the argument of the wiring cost as the justification of
bulk services agreement absurd. If a service provider want to make profit it is widely expected
they consider the risk and the cost of doing business within their business models. This same
infrastructure is placed without additional contractual restriction on single homes and is already
proved that MDU pay more in bulk services agreements that single family homeowners. Exhibit
(7) shows Cox charges $139.95 for same services provided in the Lexington community area to
any customer without any agreement. Meanwhile, Lexington homeowners pay $146.00 for an up

to 75 year bulk service arrangement.

The industry has tried “there is hot enough evidence in the docket: They claim that we

represent a small number of these communities.

® The Challenges Associated with a Successful FTTH Deployment, Whitman, Corning Cable System
Broadband Properties Article, Sept.2007
http://www.broadbandproperties.com/2007issues/september07/whitman_sep.pdf
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The consumer comments on this docket are just the tip of the iceberg. Regular citizens
simply don’t know the FCC have a mechanism in place to file comments. Middle income
citizens are busy trying to make a living in this economy. People are not writing because they
don’t understand the legal complexities of an exclusive marketing or bulk services agreement.
They also don’t understand or have not seen the 3 contracts that typically bind them; the contract
between the homeowner and the HOA, the contract between the HOA and the special purpose
entity, the contract between the special purpose entity and the provider or providers of video,
internet and telephone service. They also don’t understand the large number of state, federal and
real estate laws involved in bulk services agreements and how these agreements are barely legal.
They don’t understand who is making money and how much they are making, since the money
trail is hidden, two layers removed from the homeowner. In many incidences the homeowner was
not made aware through disclosures at closing time; what services he will be receiving i.e.: how
many channels, internet speed and costs of extra services. In contrast, this information is always

provided when homeowner sign for services directly with providers.

The Tip of the Iceberg is 25,000+ MDUs with comments against bulk services

City of Weston, FL The cable contract provides services to a 14,639 single family and 368 multi

family residential homes. For a total of 15,007 units
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519839709

Pelican Preserve Ft. Myers, FL 2,700 units upon completion

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519840820

Live Oaks Preserve Tampa, FL 1599 units upon completion with 52 units in foreclosure.

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6520010167

Southern Walk, VA 933 units
http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6520009031
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Villa Velletri in Marina Del Rey, CA, 231 unit condo complex

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native _or pdf=pdf&id document=6520013303

Ponderosa Apartments Camarillo, CA 40 units

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519553153

Gateway Golf and Country Club Fort Myers, FL 1100 units

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6520003934

Stoney Brook at Gateway, Fort Myers, FL 788 units with 50 units in foreclosure. With 153 units
that have not paid their first half 2008 assessment, about 100 units that are at least over a year in
arrears.

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519842323

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6520013328

Cypress Landing, Fort Myers, FL 699 units

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519872431

The Plaza Midtown, Atlanta, GA 418 units
http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519820017

Vizcaya Condominium Association of Bradenton, FL 256 units

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519838683

Venetia, Venice, Florida 643 units upon completion

http:/fjallfoss.fecc.gov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519822183

http:/fjallfoss.fce.gov/prod/ects/retrieve.cgi?native_or pdf=pdf&id _document=6519822184

Lexington Virginia Beach, VA 410 units upon completion

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6520009341

Ballantrae Land O’ Lakes, FL 969 units with 70 homes in pre-foreclosure or in foreclosure.

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6520029479
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The Hammocks Tampa, FL 500 units

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519817107

Bridgewater Wesley Chapel, FL 130 units

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519840073

Subdivision Bradenton, FL 92 Homes

http://fjallfoss.fcc.qov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document=6519839530

Luna Park Condominiums WA
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id document=6519869054

Isola Bella Homes in Lake Worth FI 340 units with a long term contract with Adelphia, now

Comocast .With 15 homes in foreclosure, and about 25 empty units, or very delinquent in HOA
dues. Comcast will not adjust the cost of the contract, or cut services to these units, the
association must pay. More information about this community can be provided to the FCC upon

request.

Chapel Pines, Wesley Chapel, FL 614 units The Developer, Chapel Pines LLC, signed a 15-year

cable contract with Bright House Networks in 2004. The contract entails that the bulk rate billing
be applied in their annual HOA fees. The HOA currently have a deficit of $50,000 as a result of

this contract.® More information about this community can be provided to the FCC upon request.

The industry has tried the amenity and the convenience: They claim that we have the

convenience of having services turned on when the owner move in.

We as consumers had to contact our respective providers to have our services activated
and in most cases, we had to pay an activation fee to have these services turned on.
Telecommunication services provided to a private dweling are not a common amenity. Amenities

are for the common use of the owners i.e. swimming pool, ponds and walking trails.

® Exclusive Cable TV Deals Off, FCC Says Tampa Tribune By RICHARD MULLINS
Published November 4, 2007
http://www.ccfj.net/FCCexclusivecabledeals.html
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The industry has tried to express how these companies could not exist without bulk billing

arrangements: They claim that if bulk billing was not allowed, these companies could not obtain
the necessary revenues to remain in business.

It is our assertion that these companies could not stay in business because consumers
would not purchase their substandard services at high prices they offer them. The only way these
types of businesses can succeed is through a captive audience or by engaging in monopolistic
practices. The basis of our country’s monetary system is one of free trade and competitive system

to make the best product for our citizens at the best price.

Why the industry don’t want the FCC to ban these agreements

The real truth behind bulk services agreement

e Close competition by doing a long term contract with the HOA. An
overbuilder can enter a community only if it has a reasonable prospect of
meeting substantial market penetration targets. This will be difficult, if not
impossible, to do if the incumbent shut the overbuilder out of substantial
portion of the market. Tying up MDUs in a bulk services long contract is
another way the service provider have disincentive competition from
overbuilder.’

e The provider is not under pressure to provide great service or the latest
technologies. The way the contract is crafted the provider will get
payments and assumes no risk.

e Grants the provider a steady profit while minimizing the risk of non-

payments accounts. The service providers invoice the HOA for all the

" Reply comm. of Sure West Communications

“There is substantial evidence in the record of this proceeding that the use of Mandatory Bulk Billing
Contracts is an unfair method of competition which impedes consumer choice of their preferred MVPD
service provider, has the effect of being a barrier to entry for competitors, and thus impairs the deployment
of advanced services”.

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or pdf=pdf&id document=6519864068
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units in the community. The HOA take the financial burden, and
responsibilities to collect payments from each homeowner. In hard
financial times many homeowners in a financial squeeze do not pay
homeowners assessments in time or not at all.

e Eliminate company overhead by going from hundreds of invoices to just
one.

e The provider receives payment for services not provided. If the unit is
empty or in foreclosure the homeowners association have to pay for that
unit. Homeowner association fees are last on the debt list when a home

goes into foreclosure.

Need for requlation

The Federal Communication Commission (FCC) needs to intervene to protect the citizens
of the United States, especially those citizens whose states do not have laws to prevent these
types of agreements. These agreements take away the consumer’s ability to select the level of
service of choice in their private Multi Dwelling Units. The Federal Communications
Commission has the responsibility to protect the interest of consumers seeking access to
communication networks. We as owners of a MDU by definition need to have the same options
single family homes have. We want to decide what type of services we obtain from the common
carriers available without having to pay twice.

“In accordance with 47 U.S.C. 8 151 Federal Communications Commission was created
for the purpose of regulating interstate and foreign commerce in communication by wire
and radio so as to make available, so far as possible, to all the people of the United
States, without discrimination on the basis of race, color, religion, national origin, or sex,
a rapid, efficient, Nation-wide, and world-wide wire and radio communication service
with adequate facilities at reasonable charges, for the purpose of the national defense,
for the purpose of promoting safety of life and property through the use of wire and radio
communications, and for the purpose of securing a more effective execution of this policy
by centralizing authority heretofore granted by law to several agencies and by granting
additional authority with respect to interstate and foreign commerce in wire and radio
communication, there is created a commission to be known as the “Federal
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Communications Commission”, which shall be constituted as hereinafter provided, and

which and enforce the provisions of this chapter shall execute.”®

Right now, some of us have enough money to pay twice for another overpriced
telecommunication service, so we may be able to select the service provider of our choice. This is
in direct contradiction with the commission principle of “reasonable charges”. The ability to
select another service provider is further restricted by the reluctance of overbuilders to enter new

communities with bulk service agreements.

Rights of the American People

We need to ask if these bulk services agreements violates the First Amendment of the
United States Constitution®. Freedom of speech or freedom of expression is the right not confined
to verbal speech but is understood to protect any act of seeking, receiving and imparting
information or ideas, regardless of the medium used. Freedom of speech is protected in the First
Amendment of the Bill of Rights and is guaranteed to all Americans. With a bulk service
agreements people living in MDU don’t have the opportunity to select the information they want
to receive by the medium they want to use. If we want the freedom of speech given by the First
Amendment we will have to pay twice for telecommunication services. This creates an
impediment for citizens to seek these services.

Bulk Services Agreements dictate what line of programming we watch on our private
dwellings. Some of the comments on the MB 07-51 even attempt to call telecommunication
service an amenity. Our private property is not a common area. Amenities have the
characteristic that they are for the common enjoyment of the community. Telecommunication

service is not a community amenity, but a private service provided to our residence. In that

847 U.S.C. 151, Communication Act of 1934:
http://www.law.cornell.edu/uscode/47/usc_sec 47 00000151----000-.html

® Constitution of the United States of America, Bill of Rights
http://www.law.cornell.edu/constitution/constitution.table.html#amendments
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regard it should be the level of service that we desire and not what is imposed by someone else.
Just like consumers are free to choose the community they live in, consumers should be free on
their private dwelling to enjoy the services they like without intrusive third party contracts
infringing on our private property.

Other important aspect we can’t overlook is the aspect of the compensation for private
property. U.S Constitution Fifth Amendment’s guarantees “that private property shall not be
taken without just compensation”.'® Bulk services contracts might create property rights conflicts.
Binding privately owned MDU deeds to a telecommunications contract creates third party
infringement on private property. The owner of the MDU does not receive any compensation for
the bulk services agreement while the creator of the agreements receives profit from the
agreement. If we decide to sell our properties, not only would we have to sell the house, but we
would also have to find a buyer that agrees with the financial liability of an exclusive bulk service
contract that does not benefit the owner in any way, yet it is bind to our property deed.

Bulk services agreements could be discriminatory to disable citizens. These citizens need
special devices, and some of them are in tight budgets. If the citizen live in a MDU by definition
the contract established by a developer or homeowners board of directors require these citizens to

pay for services they may not be able to use.

19 Constitution of the United States of America, Bill of Rights
http://www.law.cornell.edu/constitution/constitution.billofrights.html
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Conclusion

Bulk services arrangements require citizens living in MDU by definition to pay for
services they either don’t need or want. We live in communities where foreclosure rates are high,
we have to paid $3.85 gallon of gas, and we have grocery inflation of 6.7%"!. We know these
bulk billing arrangements are very appealing to the industry because providers received payment
for services not provided or wanted. Service providers receive payment regardless of occupancy
or economical hardship that forces some people to do without. These types of arrangements are
contrary to the capitalism economy of The United States of America. Citizens living in MDU
demand open competition, and not the financial monopoly of bulk service arrangements.

The problem is when the HOA enter into a communication agreement with a MVPD,
PCO, DBS or Special Purpose Entity, the HOA become responsible for the whole payment
including the houses that are for foreclosure. In that case the HOA has to incur on special
assessments or draw from reserves to cover for the defaulted units while the service provider is
paid in full. We, the middle class, are the ones who move the economy. We surely don’t want to
pay for our neighbor’s cable bill.™* Unfortunately, this is happening in many cases across the
country.

The only parties benefiting from bulk billing arrangements are those corporate entities
who deliver telecommunications services to our communities or administer these contracts. We
did not receive adequate disclosure of contract terms at closing, were tricked into agreeing to
these contract terms, and in some cases automatically assumed to have agreed to them without

signing any legal documentation.

1 Business Week Grocery Inflation Data
http://www.businessweek.com/mediacenter/video/businessweektv/c42d9e333613677355dcd13e6fc59a88a
653117a.html

U.S. Department of Labor Bureau of Labor Statistics Consumer Price Index
http://www.bls.gov/cpi/home.htm#news

12 Antitrust Division of the U.S. Department of Justice Re; H.B.1500, Cable and Video Competition Law of
2007 http://www.usdoj.gov/atr/public/comments/223444.htm

13 On the Hook For Your Neighbor's Cable Bill” By RICHARD MULLINS, The Tampa Tribune
http://www2.tbo.com/content/2008/mar/08/na-on-the-hook-for-your-neighbors-cable-bill/
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We are unable to seek alternative services and must pay the mandatory HOA fees for
services not used, wanted or inadequate in quality. Even if we have the legal right to discontinue
payment, we are unable to do so due to threat of liens against our properties. The builders,
HOA'’s, and providers have left us little to no recourse other than to seek legal action, which they
know most of us cannot afford to the extent that they are fiscally able to drag this out.

The only way to protect our consumer rights is through intervention by the FCC and a
ban on exclusive marketing and bulk services agreements. We need the FCC to give MDU
residents the benefits of fair competition without paying double for services or have a lien against

our properties.
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AGREEMENT TO OBTAIN COMMUNICATIONS SERVICES

This AGREEMENT TO OBTAIN COMMUNICATIONS SERVICES (this
“Agreement”) is made as of December 26, 2005 (the “Effective Date”), by and between
LEXINGTON INFRASTRUCTURE MANAGEMENT, L.L.C., a Virginia limited lLability
company (“LIM"); LEXINGTON OWNERS ASSOCIATION, INC., a Virginia non-stock
corporation (the “Asseciation”) (individually, a “Party” and collectively, the “Parties”, and for
indexing purposes, each Party is both a “Grantor” and a “Grantee™),

RECITALS

Al The Association is a Virginia non-stock corporation, governed by its by-laws and
the Declaration (as defined herein) and established for, among others, the purpose of providing
services to homeowners in, and residents of, the Development (as defined in Section 1.1 herein);

B. LIM is a Virginia limited lability company established for the purposes of
mamgmg and coordinating the provision of Commumcaumns Services (as such term is defined
in Section 1.1 herein) at the Development;

C. The Association desires to engage LIM to act as its agent to manage and
coordinate the provision of the Communications Services to the Development; and

D. The Association and LIM wish to enter into this Agreement to set forth their
respective rights, duties and obligations.

In consideration of the mutual covenants and agreements set forth in this Agreement and
for other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the Parties agree as follows:

ARTICLE I
DEFINITIONS

Seetion 1.1 Definitions.

“Agreement” shall mean this Agreement to Obtain Communications Services entered into
by and between LIM and the Association.

“Basic Services” shall mean the Internet Services, the Telephone Services and the Video
Services provided for which Homeowners pay as a part of their requzgeé ‘Association asséssments
in accordance with this Agreement, P SECEIVED :
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“Communications Services” shall mean the communications services specifically
delineated herein as Basic Services and Premium Services, provided by Service Providers over
the term of this Agreement,

“Declaration” shall mean the Declaration of Covenants, Conditions and Restrictions
(Lexington Owners Association).

“Deed of Easement” shall mean that certain Deed of Easement from Sandler at
Brenneman Farm, L.I.C., a Virginia limited lability company, to LIM related to private
casements for the exclusive provision of Communications Services for the Development
intended to be recorded in the land records in the Clerk’s Office of the Circuit Court of the City
of Virginia Beach, Virginia, the form of which is attached as Exhibit A hereto.

“Development” shall mean Lexington, a residential subdivision development located in
the City of Virginia Beach, Virginia.

“Homeowner” shall mean each owner or tenant of a residential dwelling in the
Development.

“Infrastructure” shall mean the telecommunications infrastructure located within the
Development that is used to deliver the Communications Services.

“Internet Services” shall mean services which permit access to the worldwide system of
computer networks as originally conceived by the Defense Advanced Research Project Agency
(DARPA) and as such service continues to evolve. Technically it is distinguished by its use of
the Internet Protocol (IP), offering local and global connectivity and applications. IP based
applications, such as email, www, hypertext, browsing, dial transfer, Internet chat, and Internet
telephony, are considered Internet applications. Initially, Internet Services shall consist only of
those Internet Services available through Cox Communications Hampton Roads, L.L.C,, at the
Preferred Tier Cox High Speed Internet service level and shall include cable modem rental,
interactive program guide, one (1) digital recetver and one (1) remote control.

“Premium Services” shall mean those Communications Services provided or made
available to Homeowners on an elective basis that are not identified as Basic Services.

“Service Provider” shall mean the company or companies selected by LIM to provide one
or more of the Communications Services. Initially, the Service Provider shall be Cox
Communications Hampton Roads, L.L.C.

“Standard Retail Price” shall mean the price charged by Cox Communications Hampton
Roads, L.L.C., for the Basic Services in the market after the expiration of any special
introductory offers or one-time promotional discounts.

“Telephone Services” shall mean services that transmit voice, data and/or video over the
traditional circuit switched public switched telephone network (PSTN) and packet switched
wireless cellular/Personal Communications Services (PCS) networks. Also included may be
many applications and adjunct services such as voice mail, call wailing, caller 1D, conference
calling, call forwarding, call return, long distance alert, priority ringing, and local and long
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distance dialing services. Initially, Telephone Services shall consist only of those Telephone
Services available through Cox Communications Hampton Roads, L.L.C., at the Cox Digital
Telephone with the Nationwide Connections Plan service level which includes unlimited local
and long distance calling, five (5) calling features (caller ID, call waiting, call return, long
distance alert and priority ringing) and voicemail.

“Video Services” shall mean services that provide traditional video programming
throughout the Development in either analog or digital format. This may include programming
sources received via satellite and off air local transmission. Also included may be advanced
services such as pay per view, access to video on demand, interactive television, gaming, and
web enabled television. Initially, Video Services shall consist only of those Video Services
available through Cox Communications Hampton Roads, L.L.C., at the Standard Cable service
level, which includes approximately 70 channels, and the Digital Cable — Deluxe service level,
which includes approximately 240 channels, 47 CD quality music channels and access to
Entertainment on Demand, and one (1) analog channel for use as a community channel.

Section 1.2 Recitals. All recitals set forth above are hereby incorporated by reference
as set forth in this Agreement.

ARTICLE X
ENGAGEMENT

Section2.1  Engagement of LIM. Subject to the terms and conditions of this
Agreement, the Association hereby engages LIM as its exclusive agent, and LIM accepts such
engagement, fo coordinate or arrange for, manage and monitor the provision of the
Communications Services to Homeowners. LIM will coordinate or arrange for the design,
installation, and operation of the Infrastructure to provide the Communications Services under
the terms set forth herein. In its role as exclusive agent of the Association, LIM shall (1) select
the Service Provider(s) who will design, construct, maintain, repair and use the Infrastructure at
the Development to provide Communications Services to the Homeowners; (2) negotiate and
enter into bulk service agreements with such Service Provider(s) consistent with the terms
hereof; and (3) terminate any designated Service Provider(s) and replace any designated Service
Provider(s) with another Service Provider consistent with the terms of this Agreement and the
service agreements with such Service Provider(s). LIM’s agency as set forth above is coupled
with LIM’s interest in the easemenis granted to it pursuant to the Deed of Easement and such
agency shall be irrevocable during the term of this Agreement. The Association shall not
directly or indirectly undertake any activity within the scope of LIM’s exclusive agency pursuant
to this Agreement. LIM and the Association agree that LIM’s compensation for its services as
agent pursuant to this Agreement shall be included in the prices for Basic Services as determined
pursuant to Section 3.6 hereof.

2.1.1 Use of Third Party Providers. The Association acknowledges that LIM
may engage one or more third party Service Providers to provide one or more of the
Communications Services.

2.1.2 Ipfrastructure Not a Part of this Agreement.  The Association
acknowledges that the Infrastructure is not owned by LIM or the Association and that the




Infrastructure may be used by Service Providers to provide Communications Services to
homeowners and/or customers outside the Development. Use of the Infrastructure by Service
Provider(s) to serve homeowners and customers outside the Development is not subject to the
terms, conditions or covenants of this Agreement.

2.1.3 Premium Services. LIM shall provide to Homeowners the option to obtain
Premium Services. Notwithstanding anything to the contrary contained in this Agreement,
Premium Services shall not be governed by the terms of this Agreement, but are to be govermned
by any subscription or service agreement for such services entered into by and between the
Service Provider(s) of such Premium Services or its subcontractor and the Homeowner
(“Subscription Agreement”), and applicable tariffs and rate schedules. Such Service Provider(s)
shall contract directly, or through a subcontractor, with the Homeowners for the provision of
Premium Services and shall not be required to provide Premium Services to Homeowners who
do not agree to the terms and conditions offered by such Service Providez(s) or its subcontractor.

Section 2.2 Homeowner Arrangements.

22.1  Homeowner Arrangements for Basic Services. The Association, on behalf
of each Homeowner, agrees to require that each Homeowner, concurrently with the closing of
the purchase by such Homeowner of a house within the Development, enter into the Homeowser
Agreement substantially in the form attached hercto as Exhibit B, regardless of whether such
Homeowner intends to use the Basic Services. The Association will use reasonable efforts to
cause Homeowners to enter into such Homeowner Agreement. The Association agrees to deliver
a copy of the Homeowner Agreement to each new Homeowner conternporaneously with any
such closing. The Association shall establish a procedure for notifying LIM or its designee of
resale closings so that LIM or the Service Provider(s) may coordinate activation. Once the
Homeowner Agreement is signed by a new Homeowner at closing, the Association will forward
a copy of such signed Homeowner Agreement to LIM or its designee.

222 Homeowner Arrangements for Premium Services. The Association, on
behalf of each Homeowner, agrees that if any Homeowner desires to obtain Premium Services,
such Homeowner shall have the option, but not the obligation, to engage the appropriate Service
Provider to provide specifically identified Premium Services to such Homeowner. In such event,
such Homeowner will be permitted to contract directly with the appropriate Service Provider or
its subcontractor for such Premium Services, to pay additional sums to the appropriate Service
Provider or its subcontractor in accordance with the terms of any Subscription Agreement and/or
applicable tariff or rate schedules set forth from time to time by the appropriate Service Provider
or ils sabcontractor for such Premium Services. Any such fee for Premium Services shall be in
addition to any assessment such Homeowner is automatically required to pay for the Basic
Services by virtue of its ownership of any parcel of real property within the Development.

2.2.3 Homeowner Arrancements with Alternative Providers. Homeowners shall
have the option, throughout the term of this Agreement, in their sole discretion, o obtain any
Communications Services, including Basic Services or Premium Services from any and all
providers other than those Service Providers designated by LIM. In such event, Homeowners
will not be relieved of their obligation to pay for Basic Services, but will not be required to pay




for any Premium Services or for anything other than Basic Services (except to the extent they
have subscribed for such Premium Services or other Communication Services).

Section 2.3  Service Standards. The provision of the Communications Services by
each Service Provider or its subcontractor shall be at a level taken as a whole which level is not
consistently and substantially below the overall technical quality of service provided by the
Service Provider providing similar services under comparable rate plans to individual
homeowners (other than Homeowners) who reside within five miles of the Development
(“Service Quality”).

Section 2.4  Residential Use. Due to the fare structure and demand requirements, the
Internet Service shall be used for residential, home office or telecommuter use only.

ARTICLE III
PAYMENT; ASSESSMENTS; PRICING OF SERVICES

Section3.1 Bills for Basic Services. Pursuant to the Declaration, (i) each
Homeowner is required to pay homeowner assessments for liabilities of the Association,
including expenses for Basic Services whether or not such Homeowner uses any of the Basic
Services; and (ii) the Association budgets for and collects monthly assessments from all
Homeowners for Basic Services rendered to the Development or otherwise included in the
Declaration. The Association shall include the assessment for the Basic Services in the billing to
the Homeowner as part of its regular periodic Association asscssment, which will be no less
frequently than monthly. LIM will submit a monthly invoice to the Association for the Basic
Services. The Association acknowledges that the Service Providers or its subcontractor will bill
the Homeowners directly, or through an agent, for any applicable installation or activation
charges. Within thirty (30) days after the Association’s receipt of such invoice, the Association
will pay LIM or its designee, all amounts shown on such invoice. If the Association fails to
make such payments within thirty (30) days after they are due, the Association shall be assessed
a late fee of one and one half percent (1%:%;) per month of the outstanding balance due until paid.
The monies owed to LIM for Basic Services shall not be contingent upon the Association’s
collection of Association assessments from Homeowners. LIM will, with the Association’s
reasonable cooperation, provide updates in advance of annual price changes of Basic Services to
the Association sufficient to permit the Association to adjust its budget accordingly to collect the
appropriafe assessments from the Homeowners. LIM or its subcontractor shall be responsible for
ensuring that the billings to the Association will be sufficiently detailed and will comply with all
applicable laws and rules including, without limitation, truth-in-billing rules. It is expressly
understood that the Association will only collect assessments for the Basic Services as part of the
collection of monthly assessments from the Homeowners, and the Association shall have no right
or obligation to invoice or collect fees for Premium Services.

Section 3.2  Bills for Premium Services. The appropriate Service Provider or its

subcontractor will bill or invoice each Homeowner separately and directly for all Premium
Services requested by such Homeowner. Each bill or invoice to 2 Homeowner will include
instructions for such Homeowner to remit payment directly to the appropriate Service Provider
or its subcontractor, by or on a designated date. The appropriate Service Provider or ifs
subcontracior shall be responsible for ensuring that the billings will be sufficiently detailed and




will comply with all applicable laws and rules including, without limitation, truth-in-billing
rules. The Association acknowledges that the appropriate Service Provider or its subcontractor
has the right to commence any and all collection actions available to it under applicable law.

Section 3.3  Late Payment for Assessments bv a Homeowner. Notwithstanding the
failure of a Homeowner to pay timely Association assessments, which, pursuant to the terms of
the Declaration, the Homeowner Agreement and the terms hereof, include all properly due
applicable assessments for Basic Services, the Association shall nevertheless pay the amount
invoiced under Section 3.1 above to LIM or its designee. If a Homeowner does not pay its
Association assessments to the Association within thirty (30) calendar days of receipt by the
Homeowner of a late payment notice from the Association, upon the request of the Association,
LIM or its subcontractor shall, to the extent consistent with applicable rules and laws, suspend
the Basic Services (and any other Communications Services dependent thereon) to the delinguent
Homeowner.

Section 3.4  Late Payments for Premium Services. Late payments by a Homeowner
for Premium Services shall be governed by applicable tariffs and any Subscription Agreement
entered into by the Homeowner for such Premium Services.

Section 3.5  Interest and Late Charges. Nothing herein will be construed to prohibit,
consistent with applicable law, (i) the appropriate Service Provider or its subcontractor from
charging Homeowners interest, collection fees and/or late fees on any overdue or past due
amounts for Premium Services and (ii) the Association from charging Homeowners interest
and/or late fees or on any overdue or past due amounts for Association assessments not timely
paid by such Homeowner.

Section 3.6  Charges for Basic Services.

3.6.1 Pricing of Basic Services. The initial monthly charge to the Association
for the provision of Basic Services to each Homeowner as of the date hereof shall be the amount
equal 1o ninety percent (90%) of the Standard Retail Price. Prices may be amended once per
twelve-month period by LIM. Notwithstanding the foregoing, LIM may, subject to and in
accordance with applicable legal and regulatory requirements, include taxes and regulatory fees
in the monthly prices of Basic Services. During the term of this Agreement, the charges for the
Basic Services shall not exceed an amount equal to the rate charged by the applicable Service
Provider for similar Basic Services of equal quality as required under this Agreement (excluding
short-term and promotional pricing} determined once a year at the time LIM announces its
annual rate structure. Internet speed will be comparable to the Internet speed of the initial
Internet Services.

3.6.2 Homeowner Challenges to Pricing. Any Homeowner may challenge
LIM’s pricing as violating this Section provided such Homeowner brings an action within six (6)
months of the effective date of the new rates in accordance with the dispute resolution process
described in Section 6.1 below. If such action is successful, Homeowners shall be entitled to a
rebate or credit (at LIM’s election) of the difference between the rate actually charged and the
maximum rate allowable under this Section. If the audit in Section 3.8 below shows that the
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Association has overpaid its fee to LIM, then the Association will be entitled to a rebate or credit
(at LIM’s election) of the amount of the overpayment.

Section3.7 Homeowner Deposits. The appropriatc Service Provider or its
subcontractor may collect any deposit from each Homeowner in comnection with Premium
Services and any equipment to be rented or purchased by the Homeowner from the appropriate
Service Provider in connection with Basic Services (collectively, the “Deposit”). The amount of
the Deposit(s) shall be no greater than the amount customarily charged by such Service Provider
and otherwise allowed by applicable law, Unless forfeited due to a Homeowner breach, Deposits
shall be returned by the appropriate Service Provider or its subcontractor to the Homeowner as
provided in any Subscription Agreement between the Homeowner and such Service Provider or
its subcontractor, as provided in applicable tariffs or rate schedules, or as required by applicable
law or rule.

Section 3.8  Corrections to Payments. If upon further review or audit LIM
determines that the amount billed by it to the Association or paid by the Association was less
than that required by this Agreement, then the Association shall pay such deficiency within sixty
{60) business days of such determination. In the event that LIM is required by a determination of
a regulatory agency, court or governmental body to charge an additional tax, fee or assessment to
the Association, such tax, fee or assessment shall be included as a Regulatory Fee on future
billings and the Association shall reimburse LIM if LIM is required to pay and/or collect such
tax, fee or assessment for a prior time period (up to twelve (12) months), unless precluded by
applicable law. In the event the provisions of this Section 3.8 apply, a revised statement shall be
issued.

ARTICLE IV
TERM, BREACH, DEFAULT AND REMEDIES

Sectiond4.1  Term. This Agreement shall be effective as of the Effective Date and
shall continue in force and effect for twenty-five (25) years, unless terminated sooner pursuant to
the terms of this Agreement. This Agreement shall automatically renew for four successive ten
(10) year periods, unless LIM provides notice to the Association of its decision not to renew at
least six (6) months prior to the end of the then-current term. This Agreement may not have an
aggregate term in excess of seventy-five (75) years.

Section 4.2 Defaulf. The following actions shall constitute an cvent of default
(“Event of Default™) under this Agreement:

(a)  Breach Notice. During the term of this Agreement, a Party (“Claimant”)
may assert that the other Party has committed a breach of the terms of this Agreement (a
“Breach™), by providing a written notice detailing the nature of the Breach (the “Breach Notice™)
to the Party against whom the Breach is being claimed (the “Breaching Party™).

(b)  Cure Period. The Breaching Party shall have forty-five (45) calendar days
from receipt of the Breach Notice to cure said Breach, unless the cure period for such Breach is
otherwise established in this Agreement (the “Breach Cure Period”)




(c)  Dispute Notice. If the Breaching Party contests the validity of the Breach
Notice, this Section 4.2(c) shall govern any such contest. The Breaching Party must contest the
validity of the Breach Notice within ten (10) business days after receipt of the Breach Notice by
providing written notice to Claimant regarding its intent to contest the Breach Notice (the
“Dispute Notice”). No more than two (2) business days after the Dispute Notice is received by
Claimant, representatives of the Breaching Party and Claimant shall meet at a mutually agreeable
location to seek to resolve the dispute regarding the Breach. The representatives shall work
diligently and in good faith for a period of up to thirty (30) business days after issuance of the
Dispute Notice to seck agreement upon a resolution of the asserted Breach (the “Breach
Resolution”). The Breach Resolution shall include a specific cure period for resolution of the
asserted Breach (“Resolution Period”). If such dispute remains unresolved, the provisions of
Section 6.1 provide the exclusive method of resolving such dispute.

Section 4.3  Rights and Remedies. If the Breaching Party does not cure the Breach
within the Breach Cure Period, the Breach shall coastitute an Event of Default. Upon an Event
of Default, the non-defaulting Party shall be entitled to all damages, rights and remedies
available, subject to Section 4.4, in a Dispute Resolution proceeding under Section 6.1 of this
Agreement. The non-defaulting Party shall be entitled to all costs and expenses (including
reasonable attorneys’ fees, collections, service fees and other costs of collection) incurred in
conncction with enforcing its rights in a Dispute Resolution proceeding under Section 6.1 of this
Agreement,

Section 4.4 Termination by the Association. If the Service Quality fails to meet the
standards set forth in Section 2.3 for three (3) consecutive months, the Association may give
LIM a Breach Notice of such circumstance pursuant to Section 4.2(c) and the procedures thercin,
Subject to Section 6.1 of this Agreement, within the Breach Cure Period, LIM, the appropriate
Service Provider or its subcontractor may cure such Breach by improving the service to a level
consistent with Section 2.3 of this Agreement. If LIM, the appropriate Service Provider or its
subcontractor fails to do so during such Breach Cure Period, then, subject to the thirty (30)
business day Breach Resolution period pursuant to Section 4.2(c), either Party may bring a
Dispute Resolution proceeding pursuant to Section 6.1 of this Agreement for resolution of the
dispute. No termination will be effective unless either the Arbitrator pursuant to Section 6.1 so
rules or LIM accepts such termination notice by express written notice fo the Association of its
acceptance of termination,

Section 4.5  Suspension by LIM. If (8) the Association’s payments to LIM pursuant
to this Agrecement are in arrears for more than sixty (60) days, (b} LIM has provided the
Association with written notice of its intent to suspend the provision of Basic Services to all
Homeowners (including to those who are current in their homeowner assessments) thirty (30)
days after the date of such notice, and (c) the Association has not brought the arrearage current
prior to the expiration of such thirty (30) day period, then the Basic Services may be suspended
by LIM at any time, consistent with applicable law and rules regarding discontinuance of such
Communication Services. Any such suspension of Basic Services may continue until such time
as the arrcarage has been brought current.

Seetion 4.6  Effect _of Suspension, Termination or Expiration.  Suspension,
termination or expiration of this Agreement shall not affect the rights of either LIM or the




Association with respect to any claims or damages either shall have suffered as a result of any
breach of this Agreement by the other, nor shall it affect the rights of LIM or the Association
with respect to any liabilities or claims accrued, or based upon events occurring prior to the date
of such suspension, termination or expiration. Upon suspension of this Agreement pursuant to
Section 4.5, LIM or its subcontractors shall have the right to bill the Homeowners directly for
Basic Services and to appoint a collection agent to collect the Basic Services assessments from
the Homeowners,

Section 4.7  Survival Upon Suspension, Termination or Expiration. The covenants,
representations and warranties provided in this Agreement shall survive the suspension,
termination or expiration of this Agreement, and shall remain in full force and effect for a period
of two (2) years following such suspension, termination or expiration.

ARTICLEV
COVENANTS, REPRESENTATIONS AND WARRANTIES

Section 5.1  Covenants and Representations of LIM. LIM covenants, represents and
warrants as follows:

(a)  Organization and Standing. LIM is a limited liability company duly
organized, solvent, validly existing and in good standing under the laws of the Commonwealth of
Virginia.

(b)  Authorization and Binding Obligation. LIM has full limited liability
company power and authority to enter into, deliver and fully perform this Agreement. This
Agreement has been duly exccuted and delivered by LIM, and constitutes the valid and binding
obligation thereof, enforceable against LIM in accordance with its terms, except to the extent
such enforceability may be limited by bankruptcy, insolvency, reorganization or similar laws
affecting creditor’s rights generally, and by the application of equitable remedies.

(¢} No Prohibition on Performance. There exists no event or circumstance
within the control of LIM or to the knowledge of LIM that precludes or prohibits LIM from
performing its obligations pursuant to this Agreement.

Section 5.2 Covenants and Representations of the Association. The Association
covenants, represents and warrants as follows:

(a) Organization and Standing. The Association is a non-stock corporation
duly organized, validly existing and in good standing under the laws of the Commonwealth of
Virginia.

(b)  Authorization and Binding Obligation. The Association has full corporate
power and authority to enter into, deliver and perform fully this Agreement. This Agreement has
been duly executed and delivered by the Association, and constitutes the valid and binding
obligation thereof, enforceable against the Association in accordance with its terms, except to the
extent such enforceability may be limited by bankruptcy, insolvency, reorganization or similar
laws affecting creditor’s rights generally, and by the application of equitable remedies.
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(© No Prohibition on Performance. There exists no event or circumstance
within the control of the Association or to the knowledge of the Association that precludes or
prohibits the Association from performing its obligations under this Agreement.

@ Declaration. The Association covenants that the Declaration is a binding
obligation of the Association and enforceable against the Association in accordance with its
terms. The Association covenants not to amend the Declaration such that the amendment would
(i) result in a termination of this Agreement or allow the Association to terminate this Agreement
or (ii) have a materially adverse effect on LIM or its rights under this Agreement.

(¢)  LIM Affiliation with Developer. The Association acknowledges that LIM
is an affiliate of Sandler at Brenneman Farm, L.L.C., the developer of the Development, and that
LIM will receive compensation from the Association for its performance under this Agreement
through the charges to the Association for the Basic Services.

® Deed of Easement Acknowledgment. The Association acknowledges and
agrees that the Development is subject to the Deed of Easement and covenants that it will not
take any action inconsistent with the terms of the Deed of Easement and the rights granted
therein.

ARTICLE VI
GENERAL PROVISIONS

Section 6.1  Dispute Resolution. Wherever this Agreement requires the use of
Dispute Resolution, the process contained in this Section shall be used. For purposes of this
Section, the notice of dispute (“DR Notice”) must be in writing and provided by means provided
in Section 6.3. The notice shall specify the issues in dispute and the outcome desired by the
Party giving such notice (“Noticing Party”). The Noticing Party shall file a request (“Request for
Arbitration”) with the American Arbitration Association (“AAA™) to appoint an arbitrator with
expertise in communications-related issues (“Arbitrator”). Each Party to the dispute will appoint
an expert with knowledge of the subject matter of the dispute (“Party Experts™) within thirty (30)
days after the Request for Arbitration. The Request for Arbitration shall include a copy of this
Section and a statement directing the Arbitrator to conduct the proceedings and render a decision
consistent herewith. The Party Experts shall meet for a thirty (30) calendar day period (unrelated
to Section 4.2(¢c)) commencing upon appointment of the Party Experts and (1) negotiate in good
faith in an aftempt to develop a consensual resolution, and (2) develop a position acceptable to
each such Party as to the appropriate final resolution of the dispute (“Final Position™). If the
dispute is still unresolved afier such period, the Parties will, within thirty (30) calendar days after
the conclusion of such period, submit their Final Positions in writing, with a written statement of
reasons, to the Arbitrator and to all other Parties (“Submission”). The Arbitrator will then be
required to render a final decision, with reasons stated. Failure to submit a Submission within
the required time shall be deemed a waiver of such Party’s right to submit a Submission, unless a
late submittal is expressly permitted by all other Parties to the dispute. The Arbitrator’s decision
will be final and binding upon the Parties. Any arbitration decision shall include a written
statement of the reasons. The Arbitrator may, in his or her discretion, convene one or more
hearings, on no less than seven (7) business days written notice. Availability of discovery shall
always be permitted under this Section 6.1. Any request for discovery shall be made at the time
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of submittal of the Submissions, with reasons stated. Unless otherwise siated or modified, all
other applicable rules of the AAA shall apply. The Arbitrator shall award costs, including
attorney’s fees, incurred in pursuing such Dispute Resolution in his or her discretion, in
furtherance of Section 6.14 of this Agreement.

Section 6.2 No_Warranties; Limitation of Liability. EXCEPT AS EXPRESSLY
STATED IN THIS AGREEMENT, LIM MAKES NO REPRESENTATIONS OR
WARRANTIES - EXPRESS OR IMPLIED — REGARDING THE INFRASTRUCTURE OR
THE COMMUNICATIONS SERVICES, INCLUDING BUT NOT LIMITED TO, ANY
IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE, AND ALL SUCH WARRANTIES ARE HEREBY DISCLAIMED. Neither Party
will be liable to the other Party for any indirect, special, punitive or consequential damages,
including, but not limited to, damages based on loss of service, revenues, profits, or business
opportunities.

Section 6.3  Notice. Any notice, request, demand, report, consent or other document
or instrument which may be required or permitted to be furnished to or served upon a Party
hereunder shall be in writing which shall be personally delivered or sent by facsimile (with a
duplicate copy sent by any other permitted method), telegram, cable or telex or deposited in the
United States mail, registered or certified mail, return receipt requested, postage prepaid,
addressed to the Party entitled to receive the same at its address set forth below (or such other
address as such Party shall designate by notice to the other Party given in the manner set forth
herein):

To LIM: Lexington Infrastructure Management, L.L.C.
c¢/o L. M. Sandler & Son, Inc.
448 Viking Drive, Suite 220
Virginia Beach, Virginia 23452
Attention: Raymond L. Gottlieb
Facsimile: (757) 7546401

With a copy to: Faggert & Frieden, P.C.
222 Centra] Park Avenue
Suite 1300
Virginia Beach, Virginia 23462
Attention: Alan M. Frieden, Esquire
Facsimile: (757)424-0102

To the Association: Lexington Owners Association, Inc.
448 Viking Drive, Suite 220
Virginia Beach, Virginia 23452
Attention: Debra Dietz
Facsimile: (757) 498-6651




Such notice shall be effective, (i) if sent by facsimile transmission, when a facsimile
confirmation of effective delivery is received or upon date of refusal or acceptance of delivery of
the confirmation hard copy, whichever shall first oceur, or (if) if mailed or sent by courter, upon
the date of delivery or refusal as shown by the return receipt therefor.

Section 6.4  Successors and Assigns. The Association may assign this Agreement, or
any rights it may have, only after receiving the written consent of LIM. This Agreement shall be
binding upon LIM and the Association and their respective successors in interest and permitied

assigns.

Section 6.5 Further Assurances. Each Party agrees that it shall execute and deliver
such further instruments, provide all information, and take or forbear from taking such further

action and things as may be reasonably required or useful to carry out the terms, intent and
purpose of this Agreement and as are not inconsistent with the terms of this Agreement,

including, without limitation amending the Declaration from time to time to carry out the terms
and intent of this Agreement,

Scction 6.6  Governing Law. This Agreement shall be governed by, and construed
and enforced in accordance with, the laws of the Commonwealth of Virginia without giving
effect to the provisions, policies or principles to the conflict of laws.

Section 6.7 No Waiver. No failure or delay by a Party in exercising any default, right
or remedy under this Agreement and no course of dealing between the Parties shall operate as a
waiver of any such right or remedy. No single or partial exercise of any default, right or remedy
by a Party under this Agreement precludes any other or further exercise of such default, right or
remedy. The rights and remedies available to the Parties arc cumulative and not exclusive of any

other rights and remedies permitted by law or in equity.

Section 6.8  Severability; Compliance with Laws, The parties agree that the
activities under this Agreement shall be subject to and comply with all applicable federal, statc
and local laws, regulations, codes, ordinances and administrative orders having jurisdiction over
the parties, property or the subject matter of this Agreement. If any portion of this Agreement is
declared invalid or unenforceable by a court or governmental authority of competent jurisdiction,
this shall not affect the validity or enforceability of any remaining portion, which such remaining
portion(s) shall remain in full force and effect as if this Agreement had been executed with the

invalid or unenforceable portion(s) eliminated.

Scction 6.9  Federal and State Repgulations. Notwithstanding anything contained
herein to the contrary, LIM shall not be required to perform any obligations under this
Agreement if such performance would violate and federal or state law or regulation and LIM
shall be allowed and required to perform all requirements specifically mandated by federal or

state law or regulation.
Scction 6.10 Force Majeure. Each Party shall have no liability to the others for any

failure to perform its obligations hereunder, to the extent such failure is due to severe or unusual
weather, an act of God, fire, strike (or other labor dispute), riot, act of terrorism, failwe of




performance by a common carrier, failure of performance by a public utility, governmental
action, vandalism or fatlure of performance by a Services Provider.

Section 6.11 Amendment; Entire Agreement. This Agreement represents the entire
agreement of the parties with respect to the subject matter hereof and may be amended only by a
written amendment executed by the undersigned parties. Notwithstanding the preceding
sentence, any owners association or condominium association subject to the Declaration (a “Sub-
Association™), without the execution of a written amendment by any other party, but by a joinder
executed by such Sub-Association, may agree to become a party to and subject to this Agreement
for the purposes of (i) acknowledging and agreeing to the terms and provisions set forth herein,
(i1) agreeing to cooperate with the Association and all Service Providers attempting to carry out
their responsibilities hereunder, (iit) acknowledging and agreeing that cerfain property of such
Sub-Association (the “Sub-Association Property”} may be subject to the Deed of Easement, {iv)
agreeing to perform all duties and obligations, if any, applicable to the Sub-Association and/or
the Sub-Association Property under this Agrecment or the Deed of Easement and (v) engaging
LIM as its exclusive agent to coordinate or arrange for, manage and monitor the provision
pursuant to this Agreement of the Communications Services to Homeowners governed by such
Sub-Association. All exhibits to this Agrecment are intended to be attached to this Agreement
and, whether or not so attached, are incorporated into this Agreement by reference as if set forth
in full. Any addenda attached to this Agrecement arc incorporated into this Agreement by
reference.

Section 6.12 Counterparts. This Agreement may be executed in any number of
counterparts and each shall be considered an original and together they shall constitute one
Agreement.

Section 6.13 Headings. All headings contained herein are for convenience only and
have no legal meaning.

Section 6.14 Recovery of Costs. The prevailing Party in any litigation, proceeding or
action commenced in connection with enforcing any of the provisions of this Agreernent shall
recover any and all legal expenses incurred in pursuing such litigation, proceeding or action from
the non-prevailing Party.

Section 6.15 Interest. If, due to any circumstances whatsoever, at the time payment of
any interest is due pursuant to this Agreement, the amount of such interest exceeds the limit
currently prescribed by any applicable usury statute or law with regard to payments of like
character and amount, then the amount of such interest shall be reduced to the amount permitted,
so that in no event shall any payment of interest due in accordance with this Agreement exceed
the amount of interest permitted.

Section 6.16 Day References. References to “business” days within this Agreement
shall mean any day between and including Monday through Friday, but is not meant to include
federal holidays that may fall on such day. Additionally, if the date of any notice required to be
given or action 1o be taken hereunder falls on a weekend or federal holiday, such notice or action
may be delivered or taken on the next business day. Unless specifically stated, references to
“days” mean calendar days.




Section 6.17 Confidentiality. All documents and information exchanged between the
Parties under this Agreement shall be held in confidence and solely for the purposes of
implementing and enforcing this Agreement.

Section 6.18 Recordation. Any Party may record this Agreement or a memorandum of
this Agreement among the land records of the applicable jurisdiction in which the Development
is located and the Party requesting such recordation will pay the costs of such recordation. Upon
the written request of any Party to execute such memorandum, all other Parties will promptly
execute such memorandum and if any Party fails to promptly execute such memorandum, such
Party appoints any other Party as attorney-in-fact to execute such memorandum,

[NEXT PAGE IS SIGNATURE PAGE]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of
the day and year first above written.

LEXINGTON INFRASTRUCTURE
MANAGEMENT, L.L.C.,
a Virginia limited liab

By: /

Nave: 2 s
Title: PB4 E (5

company

LEXINGTON OWNERS
ASSOCIATION, INC.,
a Virginia non-stock corporation

COMMONWEALTH OF VIRGINIA
CITY OF _V gg o ook , to-wit:

1, the undersigned Notary Public, in and for the jurisdiction aforesaid, do hereby certify
ﬂm@ﬁmﬁ&u& as Manager of Lexington Infrastructure Management, L.L.C, a
Virginia limited liability company, whose name as such is signed to the foregoing Deed of

Easement, appeared before me and personally acknowledged the same in my jurisdiction
aforesaid, on behalf of the company.

GIVEN under my hand and seal thia?__gbaay of Decandon. 2005

: i Lt
Notary Public Q

My commiission expires: [ -bhi~-ob

.15~




COMMONWEALTH OF VIRGINIA
CITYOF _ e TS e in , to-wit:

I, the undersigned Notary %biic, in and for the jurisdiction aforesaid, do hereby certify
that M Jesdoen,, as “Yaseldsd~ of Lexington Owners Association, Inc., a
Virginia corporation, whose name as such is signed to the foregoing Deed of Easement, appeared
before me and personally acknowledged the same in my jurisdiction aforesaid, on behalf of the
company.

GIVEN under my hand and seal this28 3ay of "Dhe ¢ ardass 2005
O cdes Ao
Notary Public ©

My commission expiresAD. "S-,




EXHIBIT A
DEED OF EASEMENT

[See attached]
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PRIVATE EASEMENTS FOR THE EXCLUSIVE PROVISION
OF COMMUNICATIONS SERVICES FOR LEXINGTON

THIS DEED OF EASEMENT (this “Easement Deed”) is made this ___ day of
December, 2005, by and between SANDLER AT BRENNEMAN FARM, L.L.C.., a Virginia
limited liability company (along with any successors and assigns, “Developer” or “Grantor”),
and LEXINGTON INFRASTRUCTURE MANAGEMENT, L.L.C., a Virginia limited liability
company {along with any successors and assigns, “LIM” or “Grantee”).

WITNESSETH:

WHEREAS, Developer is the owner and proprietor of certain real property in the City of
Virginia Beach, Virginia (the “Property”), which is being developed as a residential
development commonly known as “Lexington” (the “Development”), as more particularly
described by the legal description attached hereto as Exhibit A; and

WHEREAS, Developer, as the master developer of the Development, wishes to provide a
premier suite of communications services (the “Communications Services”) for the benefit of
the homeowners in the Development; and

WHEREAS, Developer anticipates that the Development will benefit from the
availahility of such Communications Services as a result of Developer negotiating on behalf of
the Development as a whole; and

WHEREAS, Developer recognizes that a substantial initial investment will be required to
create the infrastructure necessary to provide such Communications Services to the Development
and that providing such Comumunications Services will require an extensive commitment by the
provider of such services to the Development; and

WHEREAS, in order to facilitate such a substantial initia] investrent and the provision

of such Communications Services, Developer is creating the nights and easements required for




the provision of such Communications Services to the Development and granting such rights and
easements exclusively to LIM; and

WHEREAS, Developer intends that LIM will grant licenses and limited sub-easements
concerning such rights and casements to the providers of Comumunications Services fo the
Development; and

WHEREAS, Developer anticipates that such service providers will provide such
Communications Services to the Development by entering into contracts with LIM, Lexington
Owners Association, Inc., a Virginia non-stock corporation {the “Association™), other owners
associations, condominium associations and/or the homeowners in the Development to supply or
provide such Communications Services; and

WHEREAS, Developer is the Declarant under the Declaration of Covenants, Conditions
and Restrictions for the Development, as amended from time to time, that encumber the Property
(“CC&R’s™), and as such, intends that the portions of the Property to be conveyed to the
Association pursuant to the CC&R’s will be encumbered by the easements created pursvant to
this Easement Deed; and

NOW, THEREFORE, in consideration of the premises and the sum of Ten Dollars
(8$10.00), cash in hand paid, receipt of which is hereby acknowledged, the parties hereby agree as
follows:

l.  The above recitals are incorporated herein by reference.

2. Grantor hereby grants, assigns, transfers, sets over and conveys specifically unto
Grantee the following private blanket easements (cach an “Easement”) in, on, over and through

the entire Property:




(2} Easements (each a “Utility Easement™) for the purpose of constructing,
instatling, operating, maintaining, repairing, adding to, alfering or replacing (“Operate” or
“Operation”) (i) antennae, satellite or terrestrial receiving or transmitting dishes, and
communication towers, (ii) underground or above ground lines and cables (including but not
limited to any type of lines and cables such as fiber optic cables or house comnection lines
requited for telephone, Internet, video, television, cablevision and other related or accessory
information communication facilities), and (iii) all above and below ground structures and
appurtenances necessary for the collection, provision, distribution and transmission of video,
telephonic, internet, data or information services, or other communications, data or media
(collectively “Utilities™). All such equipment and facilities shall comply with applicable laws
and regulations. Grantee shall not install Utilities without the approval of Grantor (during the
period in which Grantor controls the Association) or the Association (after the termination of the
period in which Grantor controls the Association), as applicable, regarding the location thereof|
such approval not to be unreasonably withheld, conditioned or delayed. From time to time, as
Grantor subdivides portions of the Property and/or as Grantee undertakes or completes
installation of Utilitics in a portion of the Property, Grantor and Grantee shall modify the blanket
Utility Easement herein granted by entering into and recording in the Clerk’é Office of the
Circuit Court of the City of Virginia Beach, Virginia (the “Land Records™) permanent private
modifications of this Fasement Deed (a “Modification”) and related plats with respect to such
portion of the Property in accordance with the terms hereof, specifying the specific length, width
and location in which the Utilities will be physically located and contained (as approved by
Grantor). As part of such modification of this Easement Deed, Grantee will prepare a plat

showing the specific location in which the Utilities will be physically located and contained for

y
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the review and approval of Grantor or Association, as applicable, and such plat will be recorded
in the Land Records with each Modification. Such modification shall not affect this Easement
Deed and the blanket easement conveyed hereby with respect to any other portion of the
Property. Any such Modification and related plat specifying the areas in which the Utilities will
be physically located and contained shall provide for the existence of house connection lines and
that Grantee shall have the right to modify, install, move, relocate and/or create (“Amend”) new
easements reasonably required by Grantee to adapt or modify the Utilities to changes,
advancements or evolutions in technology, equipment, facilities or the like (“Advancenients™)
upon the approval of Grantor or Association, as applicable, such approval not to be unreasonably
withheld, conditioned or delayed. If Grantor or Association, as applicable, fails to respond to
any request by Grantee to Amend an easement to accommodate Advancements within thirty (30)
days after such request, such request will be deemed approved. The contemplated containment
of the area in which the Utilities will be physically located and contained by the approval and
recordation of a Modification and related plat in accordance with the terms of this Easement
Deed shall in no way change, reduce or modify (x) the perpetual nature of the Utility Easements
and notwithstanding any such recordation of such Medification and related plat, nothing herein
or thercin will be deemed to grant any third party priority over the easements granted herein and
(v) the rights of Grantee to exclusively Operate Utilities on, under and across the Property
pursuant o Section 9 of this Easement Deed with respect to the entire Property.

(b) Non-exclusive easements (each an “Access Easement™) for ingress and
cgress to the Utility Eascments to the extent not reasonably accessible by public access

easements and necessary to the Operation of the Utilities.




(c) Easements for signs related to the Operation of Utilities that have been
approved by Crantor or Association, as applicable, as to form, content and location, such
approval not to be unreasonably withheld, and that comply with applicable laws and regulations.

3. Any use or activity within the Easements, including installation of Utilities, shall
not unreasonably interfere with the natural drainage or installed drainage system of the Property
or the operation of any public utility systems installed within the Property and shall comply with
all applicable laws and regulations.

4. All Utilitics and appurtenant facilities that are installed or caused to be installed by
Grantee in the Utility Easements shall be and remain the property of Grantee,

5. Grantee shall have all rights and privileges reasonably necessary for the full use of
the Easements including the right to reasonable use of land or space immediately adjacent to an
Fasement that has been specifically located on a recorded plat, as contemplated by subparagraph
2(a) above; provided, however, that this right to use adjoining land or space shall be exercised
only during periods of actual Operation, and further, this right shall not be construed to allow
Grantee to erect any building, structure, fixture or other appurtenance of a permanent nature on
such adjoining land or space.

6. Grantee shall have the right to trim, cut, and remove trees, shrubbery, fences,
structures, or other obstructions or facilities in or near the Easements that interfere with the full
use of the Easements for the purposes stated in this Easement Deed and the proper and efficient
construction, operation, and maintenance of the Easements; provided, however, that Grantee, at
its own expense, shall restore, as nearly as reasonably possible, reasomable wear and tear
excepted, the premises to their original condition. Such restoration shall include the backfilling

of trenches, the replacement of fences and landscaping, the reseeding or resodding of lawns or



pasture areas, and the replacement of structures, fixtures and other appurtenances located either
inside Access Easements or outside the Utility Easements, but shall not include the replacement
of structures, trees, or other facilities located within the Utility Easements.

7. Grantor, for itself and the Association, reserves the right to construct and maintain

‘roadways, sidewalks, trails and fences over the Easements to the extent not prohibited or
restricted by applicable laws and regulations and to make any use of the Easements for any
purpose that is not inconsistent with, and will not impair, the rights herein conveyed to Grantee;
provided, however, that Grantor shall not erect, and shall use its best efforts to cause Association
not to erect, any building or other structute, excepting a roadway, sidewalk, trail and fence,
within an Utility Easement without obtaining the prior written approval of Grantee, which
approval shall not be unreasonably withheld or delayed.

8. As between Grantor, Association and Grantee, Grantee shall be responsible for
maintenance of all Utilitics located within the Utility Easements.

9. Grantor grants and conveys to Grantee the right to exclusively Operate and/or cause
the Operation of Utilities on, under and across the Property such that no other person or entity
shall be entitled to or have the right to Operate any Utilities on, under or across the Property
without the written consent of the Grantee. Grantor covenants to (Grantee that for the duration of
this Easernent Deed it shall not grant, and shall use its best efforts to canse the Association not to
grant, any easement, license, right-of-way or similar right to use the Property to Operate any
Utilities on, under or across the Property. Notwithstanding anything herein to the contrary, the
containment of Ux blanket casements to specific areas accordance with Section 2(a) above will

not affect the terims or be deemed to modify the terms of this Section 9, such that the right



granted under this Section 9 to exclusively Operate and/or cause the Operation of Utilities on,
under and across the Property will remain in full foree and effect.

10.  Grantor will cause the Association to acknowledge and agree that the Property is
subject to this Eusement Deed and to covenant not to take any action inconsistent with the terms
of this Fasement Deed and the rights herein granted.

11, Notwithstanding the foregoing terms of this Easement Deed, subject to the terms of
this Section 11, the Utility Easement specifically excludes and Grantor reserves the right to erect
or use {independently or as part of another structure) one or more towers, monopoles or similar
structures {collectively, “Poles™) for the sole purpose of transmitting or distributing, or
permitting third parties to transmit or distribute, wireless communication services (“Wireless
Services™) to the general public as part of a larger network of Poles for such Wireless Services
provider; provided, however, Grantor's right to erect a Pole and provide Wireless Services to the
general public hereunder does not include the right to erect or construct a Pole and/or use such
Pole for the provision of Wireless Services solely and specifically to the Property (as compared
to the general public). Nathing in this Section 11 shall be construed to allow or permit Grantor
to grant casements, rights-of-way or similar rights to a Wireless Services provider or related
party utilizing such Pole to Operate land-based Utilities from such Pole in, on and/or under the
Property to one or more points, facilities or other Pole outside or within the Property.

12, The partics agree that the Easements are granted for commercial purposes, and it is
the express intention of the parties that Grantee have the right, with the consent of Grantor (such
consent not to be unrcasonably withheld or delayed) (a) to transfer and/or assign, without
limitation, all or any part of the rights, privileges, Easements and obligations granted by this

Easement Deed to any third party and (b) to grant, transfer and/or assign to one or more third




parties sub-easements or licenses necessary to use such Easements in a manner consistent with
Grantee's rights hercunder. The pasties further agree that the Easements are perpetual unless
terminated by an instrument, recorded in the Land Records and signed by all of the parties then
holding an interest in the Fasements.

13, This Easement Decd and the specific Easements granted herein shall be deemed
private casements for all purposes, including without limitation, within the meaning of 47 U.S.C.
Section 621, and any other law, regulation or judicial decision (“Potentially Applicable Law™),
In addition, the [asements granted pursuant to this Fasement Deed will not be, nor will they be
construed to be for “computible uses” within the meaning of Potentially Applicable Law.

14, This Basement Deed is made with the free consent and in accordance with the
desire of Grantor.

15.  Each provision of this Easement Deed shall be severable, and if for any reason any
provision hereol is determined to be invalid and contrary to existing or futare law, such
invalidity shall not impair the operation or affect those portions of this Easement Deed which are
valid, and this Eascmeat Deed shall remain in full force and effect and shall be construed and
enforced in all respects as if such invalid or unenforceable provision or provisions had been
omitted.

16.  Grantor (i) covenants to Grantee that Grantee shall have quiet enjoyment of the
Easements and rights herein granted and (b) warrants that this Easement Deed is made and
executed pursuzint 1o aathority properly granted by the applicable organizational and governing
agreements or documaits of such Grantor.

17. The Puasemenis granted hereby are easements in gross, and run with the land

affected hereby. o1 thv beuefit of Grantee and its successors and permitted assigns.




IN WITNESS WHEREQF, the parties have caused this Easement Deed to be executed,
under seal by their duly authorized representatives.
DEVELOPER:
SANDLER AT BRENNEMAN FARM, L.L.C.,
a Virginia limited liability company

By: (SEAL)
Name:
Title:

COMMONWEALTH OF VIRGINIA )
} to wit
CITY OF )

1, the undersigiied Notary Public, in and for the jurisdiction aforesaid, do hereby certify
that , as Manager, of Sandler at Brenneman Farm, L.L.C, a Virginia
limited liability company, whose name as such is signed to the foregoing Deed of Easement,
appearcd before me und personally acknowledged the same in my jurisdiction aforesaid, on
behalf of the company.

GIVEN under my hand and seal this ___ day of , 200

v

Notary Public

My commission expircs:

[Additional Signature Pages Follow]




GRANTEE:

LEXINGTON INFRASTRUCTURE
MANAGEMENT, L.L.C,,
a Virginia limited Hability company

By: (SEAL)
Name:
Title:

COMMONWEALTH OF VIRGINIA )
) to wit
CITY OF )

I, the undersigned Notary Public, in and for the jurisdiction aforesaid, do hereby certify
that , as Manager of Lexington Infrastructure Management, L.L.C,, a
Virginia limited liability company, whose name as such is signed to the foregoing Deed of
Easement, appeared before me and personally acknowledged the same in my jurisdiction
aforesaid, on behalf of the company.

GIVEN under my hand and seal this ___ day of , 200

.
ow—"

Notary Public

My commission cxpires:
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EXHIBIT A
Legal Description of Property

Those certain pieces or parcels of land situate, lying and being in the City of
Virginia Beach, Virginia, known and designated as “PARCEL 3A,” “PARCEL
5B, “PARCEL 5C” and “PARCEL 5D” as shown on that certain plat entitled,
“SUBDIVISION OF LEXINGTON VIRGINIA BEACH, VIRGINIA,” made by
Rouse-Sirine Associates, Ltd., dated August 9, 2004, revised October 1, 2004 and
recorded in the Clerk’s Office of the Circuit Court for the City of Virginia Beach,
Virginia as Instrument No. 200410190166991.

320083 Private Ensement for Lexingun-FInel.DOC
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XHIBIT B

FORM OF HOMEOWNER AGREEMENT

[See attached]
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HOMEOWNER AGREEMENT

THIS HOMEOWNER AGREEMENT
(“Agreement”™) describes certain billing and other
arrangements relating to the Internet access, telephone,
video, data and information services that are or will be
provided to homeowners at Lexington (“you™) in
accordance with the Declaration of Covenants, Conditions
and Restrictions (Lexington Owner’s Association), as
amended from time to time (the “Declaration”).

1. Basic Services Generally. As a homeowner in (the

“Development™), you will receive a number of services

from lLexingten Owpers  Association, Inc. (the
“Association”). These services will be provided to you in
accordance with the terms of the Declaration and they may
include basic Internet, telephone and video services (the
“Basic Services”). The Basic Services are more fully
described in the initial disclosure package that you
received from the Association prior te signing your
home purchase contract. The Basic Services will be
provided to you through a contract between the
Association and Lexington Infrastructure Management,
LI.C. (LIM™), entitled “Agreement to Obtain
Communication Services”, as such agreement may be
amended and/or restated from time (o time (the
“Association Contract”). LIM, as agent for the
Association, has arranged for the provision of the Basic
Services to the Association and/or homeowners through
arrangements with third party service provider(s) (each a
“Service Provider”).

2. Premium Services. You may receive information from
Service Provider concerning premium video, telephone
and Internet services (the “Premium Services™) that are
available from Service Provider. You are free to purchase
or reject the Premium Services ag you wish. Any Premium
Services that you select will be purchased directly from
Service Provider and the terms and conditions for these
services will be set forth in a separate agreement between
you and Service Provider,

3. Billing. To the extent provided through the
Association, you will be billed for the Basic Services as
part of the monthly fee that you are required to pay as a
homeowner in the Development (the *Association
Assessments™). The Association Assessments are more
specifically described in the Declaration and are subject to
change as provided in the Declaration. PLEASE
REMEMBER THAT YOU WILL BE REQUIRED TO
PAY FOR THE BASIC SERVICES EVEN IF YOU
DO NOT USE THEM, Service Provider will bill you
separately for the following, which are not covered by the
Association Assessments: (1) installation and activation
charges relating to the Basic Services, (2) equipment
rentals and (3) all charges due in connection with any non-
Pasic Services, including Premium Services, that you elect

to purchase from Service Provider {see Section 2). [f the
Association Contract is terminated for any reason, the
Basic Services may continue to be provided to you and, as
long as you do not elect to terminate those services, you
will be responsible to pay for them directly.

4. Acknowledgement. By signing this Agreement, you
acknowledge that:

(A) you have received prior notice of your obligation
to pay for the Basic Services as that obligation is described
in Section 3;

(B) you understand that LIM and Service Provider
will incur significant costs to arrange for and coordinate
the construction of a sophisticated network to provide
Basic Services 1o the Development;

{C) you understand that LIM and Service Provider
will incur additional costs to arrange for and coordinate the
construction, operation and maintenance of this network;

(D) vou understand that the real estate developer who
is developing the Development holds an ownership interest
in LIM;

(E} you agree that making the payments described in
this Agreement and the Declaration will benefit you by
meking the network and the Basic Services available to
you; :

(F) you understand that the Basic Services may be
purchased for you by the Association in the manner
described in the Declaration and the Association Contract;

(G) in the event that you have problems with the Basic
Services or the Premium Services, you should confact
Service Provider or its designee directly to resolve those
problems;

(H} any equipment provided by Service Provider or ifs
designee such as software and external wiring and related
electronic and optical equipment installed by Service
Provider up to the point where the wiring enters your
residence (“Service Provider Equipment”) will at all times
remain the property of Service Provider or its designee.
You agree not to use the Service Provider Equipment for
any purpose ofher than to use the Basic Services pursuant
to this Agreement. You agree that the Service Provider
Equipment will not be serviced by asyone other than
Service Provider employees or agents. Yoo will not sell,
transfer, lease, encumber or assign all or part of the
Service Provider Equipment to any third party. You will
not relocate the Service Provider Equipment.

(D) Service Provider and its employees, agents,
contractors and representatives are authorized to enter your
residence in order to install, maintain, inspect. repair and
remove the Service Provider Equipment and any

Homeowner Agreemerit-clean (12-21-08)




equipment used in connection with the services provided
by you. - All such access will occur at a time agreed to with
youy

(J) you understand that Service Provider will have no
direct legal obligations to you with respect to the Basic
Services;

(K) you agree to notify any future purchaser of your
home or lot In the Development of the fact that Basic
Services may be provided by the Association pursuant to
the Declaration, fees for these services are included as part
of the Association Assessments and that these payments
must be made even if the purchaser does not use the Basic
Services;

(L) you have the option to obtain any services
(including Basic Services) from any other provider serving
the Development, but selecting another provider and
discominuing use of all or any portion of the Basic
Services will not relieve you from your obligation to pay
for the Basic Services as part of yoor Association
Assessments in accordance with Section 3; and

(My LM is not a provider of regulated
telecommunications or cable television services, and is not
a regulated public wtility in the Commonwealth of
Virginia,

3. Special Provision Relating to Video Services. The
Basic Services may not include digital video services or
any digital converters. If you want to reccive digital video
services on ome or more television(s) and if such
television(s) are not “digital cable ready,” you may need to
rent digital converiers from Service Provider or its
designee to reccive digital video services. This rental will
be provided at Service Provider's or its designee’s then-
curent rates and on Service Provider’s or its designee’s
then-current terms and conditions (see Section 3). If you
sell your home, you must return all digital converters
(including any vented converters) and other equipment
prior to the sale,

&é. Special Provisions Relating to Internet Services,

6.1. The Basic Services include Infernet access
services (“Internet Services™),  To use the Internet
Services, your computer must possess certain minimum
technical specifications. Service Provider may change
these specifications from time to time by providing you
with advance written notice.

6.2. Your use of Internet Services will be subject to
Service Provider’s acceptable use policy, Service Provider
may change this policy from time to time by providing you
with advante written notice.

7. Privacy.  Applicable federal regulations restrict the
ability of cable television companies to use, disclose or
give other parties access to customer proprietary network
information (“CPNI™). CPNI is the information a cable
whevision company may obtain from your use of
wlecommunications services inchiding items such as the

technical configuration of your services, the type of
services that you use, the amount of services that you use
and the destination of your calls. By signing this
Agreement, you agree to waive applicable CPNI or other
privacy restrictions and you aunthorize Service Provider or
its designee to use your CPNI to market additional services
to you. You can revoke this waiver at any time by
providing written notice to Service Provider and/or its
designee, as appropriate.

8. Indemnity. You will indemnify and hold harmless
Service Provider, its designees, LIM, the Association,
cach owners association or condominium association
subject to the Declaration , the real estate developer who is
developing the Development and their respective affiliates,
agents, employees, officers or directors {collectively, the
Indemnified Parties”) against claims (including, but not
limited to, claims for damage to any business or property,
or injury to, or death of, any person), actions, damages,
linbilities, costs, and expenses (including, but not limited
to, reasonable attorney’s fees) caused by or resulting from
any act or omission by you or vour contracters, agents,
employees or invilees in connection with the Basic
Services and Premium Services and/or the facilities and
equipment used in corinection therewith {eollectively, the
“Services”).

9. Limitation of Liability.  The labildy of the
Indemnified Parties for damages of any nature arising from
errors, mistakes, omissions, interruptions, or delays of any
Indemnified Party, or their respective contractors, agents,
or employees (collectively, “Agents”) in the course of
establishing, funishing, rearranging, moving, terminating
or changing the Services will not exceed an amount equal
to the amounts paid by vou for the applicable Serviee
(calculated on a proportional basis where appropriate)
during the period during which such error, mistake,
omission, interruption or delay occurs. The Indemnified
Parties will not be Hable for any feilure of performance if
such failure is due to any cause or causes bevond the
reasonable control of the Indemmnified Parties and these
causes will include, but are not limited fo, acts of God, fire,
explosion, vandalism, cable cut, any act of a civil or
military authority, terrorism, [abor difficulties, supplier
failures, and national emergencies. The Indemnifed
Parties will also not be liable for any failure of
performance if you fail to notify them of such failure of
performance within thirty (30) days after you become
aware of such failuwre of performance, The Indemnified
Parties will not be liable for interruptions, delays, errors, or
defects in mansmissions or for any injury whatsoever,
caused by you, or your Agents or invitees or by facilities
or equipment provided by you or on your behalf. In no
event will the Indermified Parties be Hable for any
incidental, indirect, special, or comsequentizl damages
{(including lost revenue or profits) of any kind whatsoever
regardiess of the cause or foreseeability of those damages.
When the services or facilities of other communication
carriers are used separately or in conjunction with the
facilities used to provide the Basic Services, the




Indemnified Parties will not be liable for any act or
omission of such other common carriers or their Agents.

10. Miscellaneons. This Agreement may be amended only
by a written amendment exccuted by all of the parties to
this Agreement (each, a “Party” and collectively, the
“Parties”). No failure or delay by any Party in exercising
any right or remedy under this Agreement and no course of
dealing between the Parties shall operate as a waiver of
any right, except as otherwise provided herein. No single
or partial exercise of any right or remedy by any Party
shall preclude any other or further exercise of such right or
remedy, except as otherwise provided herein. If any
portion of this Agreement is declared invalid or
unenforceable by a court or governmental authority of

competent jurisdiction, this shall not affect the validity or
enforceability of any remaining portion, which such
remaining portion(s) shall remain in full force and effect as
if this Agreement had been exccuted with the invalid or
unenforceable portions(s) eliminated. This Agreement will
be binding upon the Parties and their respective successors
in interest and permitted assigns. This Agreement shall be
governed by, and construed and enforced in accordance
with, the laws of the Commonwealth of Virginia without
regard to the conflict of law provisions thereof This
Agreement may be executed in any number of counterparts
and each shall be considered an original and together they
shall constitute one agreement.

In consideration of the promises and the mutual covenants snd agreements contained in this Agreement and the
Declaration, and intending to be legally bound hereby, the parties listed below cxecute this Agreement as of the day written
below, with the intent and expectation of being legally bound hereby.

LEXINGTON OWNERS ASSOCIATION, INC,,
a Virginia corporation

By
Name:

Citle:
HOMEOWNER(S)
By:

Name:
Date:

5297003 Homeowner Agresment-clean (12-21-05).DOC

By:

Name:
Date:
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castroma

From: "castroma”

To:
Sent: Friday, January 04, 2008 10:00 AM
Subject: Re: Complaint Repart

Ms. Clarke,

1 would like to know If the SCC is going to leave my nquiry to COX open?

Respectfully,
Manilyn Castra

—— Original Message —--

From: castroma

To: ﬂ

Sent: Tuesday, December 25, 2007 5:30 PM
Subject: Re: Complaint Reporl

Ms. Clarke,
COX's letter does not answer my inquiry. This lelter s an answer from the developer lawyer in GOX letterhead. .

The process explained by the developar's lawyer in COX Ietter was nol followed. | never signed the
Homeowners Agreement as they state. The 25 years communications Service agresment was never property
disclosed. The references to the communications agreement contract numper were incorrect. The answer
provided by Cox and developer lawyers is a real state law issue, We have address this issue with the developer
in a separate inquiry.

My question remains; Why I'm not protected by the Virginia Telecommunication Bill of rights and the Cable Act,
specifically:

Select and keep the telecommunication provider of my chaice.

Honest and accurate sales and service Information.

Accurate and understandable billing under the Virginia Telecommunication Bill and the Cable

Television Consumer Protection and Competition Act of 1992 section 14.

| asked these question to the SCC, COX and the developer and none had being answered. It is very disturbing
COX has asked the developer lawyer to answer my inquiry. It is even more disturbing that 2 companies and their
fawyers gol together to derail he questions. The fact hat they avoided answering the questions, lead me to
befieve [hat there may be validity to my concems.

Every month | receive a bill from COX with itemize phone services the amounls are set to $0.00 this is in direct
contradiction with the 1992 Cable law sec 14. May you clarify the applicability of these laws 10 developers and
communications providers or is there a whole area of ielecommunication in Virginia, without any reg ulalion?
Please leave my complaint apen until a satisfactory answer to my questions is received.

Respectfully,
Marilyn Castro
EEEESEEE

6/12/2008
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castroma

From: “castroma’ 3

To: "Larry Kubroc

Ce: <CMOffice@@vbgov.com>; <anna.clarke@scc.virginia. gov>; <mail@cag.state.va.us>,
<REBoard@dpor. vinginia.gov>

Sent: Frday, January 11, 2008 5:08 PM

Aftach: FCC Ruling lefler doc; SCC Answers o questions doc; cox response pdl: RE_ Homeowners
Agreement Document emi, cox statement pdf, Ra_ Complaint Report.emi; Virginia
Telecommunication Bill of Rights.pdf; Cada of Virginia 55-79.74.pdf. Master Communicalions
Easement pdf

Subject: Ra: Telephons sarvice

Wir. Kubrock

Enciosed you will find ihe letter wilh answers 1o your questions. If you have any questios please don't hesitate in
contacl me.

Thank you,
Marilyn Castro

Sent: '%, January 10, 2008 4.05 PM
Subject: Telephone service

January 10, 2008

Ms. Castro,

Anna Clarke asked me to look inio lhe problem that you ame having getiing the company of your choice for your
telecommunication services. Anna was trying lo find a way to resolve this but 1o date with no acceptable sclufion,
# you have few minutes, | would like Yo talk with you or il you could provide me with additional infermation on the
development by email & may help. | nead answers o questions like; is the property a gated community wilth
privale slrects? Are the streets Cily of Virginia Beach owned and maintained? I8 the property a condo? Kilisa
condo will the POA place an enfranca condutt to afiow access o the wiring doset for a second service provider?
Doss the proparty owners assodation own the common areas where another service provider would need to
secure rights of way lo place cable and conduils? How far (s it to the nearest Verizon facility. VWhat is Ihe name of
the development? | will be glad to research this on your behalf to see if we can assist with a resolution. If you
wolld call me at either 800-552-T945 and select the Division of Communications of sand me an emall wilh these
details | will begin my investigation. From the emails that | read it must be more to the story than | have in the file.
While M= Clarke is ususily the best at resolving customer complaints | will be giad io review all the details to see
if | can find anything that may have been overlooked.

Larry Kubrock

Senior Tel ications Specieh
Dwvision of Communications
State Carparation Commission

e —asy

/1272008




W - Marilyn Caslro
T
Comi
TR s e
January 11, 2008

To: State Corporation Commission
Division of Commumications
P.O Bax 1197
Richmond, Virginia 23218
Attn: Larry Kubrock
Senior Telecommunications Specialist

RE: Telephone Scrvices
These arc answers to the questions on your e-mail dated 10 Jan 2008:

a) Is the property a gated community with private streets?
Answer: No, we don’t have gales, Yes, our streels are private.

b) Are the streels City of Virginia Beach owned and maintained?
Answer: Mo,

¢} Is the property a conda?
Answer: Yes.

d) If it is a condo will the POA place an entrance conduit to allow access to the
wiring closet for a second service provider?
Answer: Unknown, to answer this question you would need fo see the
contract between Cox Communication and the Lexington Infrastructure
Management ( LIM). This was the special purpose entity created by the
developer to retain control of the communication infrastructure after thc
period of developer control. We were denied copies of this contract.

¢) Does the property owners association own the common areas where another
service provider would need to secure rights of way to place cable and
conduits?
Answer: No

f) How far is it to the nearest Verizon facility?
Answer: Verizon just ran fiber around the perimeter of our property. They
also have a cellular tower within our property. It is interesting to note that
Verizon fiber service around my complex was done without using
exclusive or bulk billing agreements.




g} What is the name of the development?
Answer: Bluegrags Park at Lexington in the City OF Virginia Beach.

I'have enclosed a document from Broadband Properties Title Master Communications
Easement in the Fiber Age as enclosure (1). This document discloses the complexity of
the legal arrangements 1o create “wire communities” and is similar to what the developer
L.M. Sandler and Sons put in place in my community. This document shows the
developer how to maintain control, increase profit and aveid as many laws and regulation
as possible. It also states how 1o lock-out or disincentive other service providers. Couple
with faulty disclosure and contract procedures the consumer stands no chance against
these practices. This documeat shows clear intend to prevent competition, which |
believe is one of the charters of the State Corporation Commission, Communications
Division.

In my particular case, [ am bound by 2 Communications Agreement for cable, telephone
and internet services between Lexington Homeowners Association and the Lexington
Infrastructure Management. This contract is for  term of 25 up to 75 years. Lexinglon
Infrastructure Management is a company owned by the developer L-M. Sandler and Sons
LCC. The Lexingion Homeowners Association is also controlled by L.M. Sandler until
the end of declarant control period. This contract was placed into effect before most
homeowners moved in and during the penod of developer control. This contract binds all
homeowners to pay $145.00 per month for Communications Services as part of you
homeowners assessments. Other communication praviders can be contracted by the
homeowner, provided the homeowners still pay the 5145.00 monthly fee (o the
association. A significant finding is that Virginia Condominium Code 55-79.74 coatrols
the length of contracts entered during the period of declarant control, which in no case
should exceed 2 years. The Virginia Condominium Code 55-79.74 is attached as
enclosure (2). Homeowners would have to take the developer to court in order to
invalidate these contracts. It is my opinion that for middle and low income families the
option of lengthy and costly court litigation with the developer is not atisinable.

Under these exchusive contracts the goals of the Virginia Telecommunication Bill of
Rights could never be altained. Customer will never be able (o chose among providers or
have a clear and understandable phone bill, The Cable Television Consumer Protection
and Competition Act of 1992 Sec 14, details that cable billing should be itemized.

| have never received an itemized cable or phone bill from my association and even when
Cox sends me a bill every month all items are set to $0.00, except for $1.86 that | pay
Cox to keep my phone number private. This is in direct contradiction to the Cable Act of
1992 and the Virginia Telecommunications Bill of Rights. T have attached a Cox
Account Statement as enclosure (3) and the Virginia Telecommunications Bill of Rights
as enclosure (4),




As a paying customer [ don’t know the itemized value of telephone, internet or cable. |
also don’t know who profits from this contract. [ requested a copy of the contract
between the Lexington Infrastructure Management and Cox Communication. This
contract information was denicd and hence | have no idez of the level of service and
contract clauscs that control the services that | pay for every month. 1 think the
Communications Division should get a copy of the Contract between the Cox and the
Lexington Infrastructure Management to clarify once and for all the truth behind this
issue.

Private Cable Operators (LIM) appear to be exempted from &ll these requirements.

In the case of the enclosed Cox letler, when faced with billing questions based on the
Cable Act and Virginia Bill of Rights, Cox Communications and L. M. Sandlers Lawyers
drafled a totally unrelated response avoiding the issuc altogether, and claiming that the
developer properly effected and disclosed the contract. | have attached the Cox letter
enclosure (5),

The way these contracits are placed in effect also raises questions. [n my particular case
critical documents on the disclosure were improperly referenced and contract procedures
were not followed.

On the issue of disclosure, clause (m) of the Non Binding Reservation Agreement To
Become a Binding Purchase Agreement referenced a contract Title “Agreement To
Obtain Communication Services™ with Instrument Number 20060126000139260.
Instrument Number 20060126000139260 is not the “Agrecment To Obtain
Communication Services” but rather the “Declaration of Protective Covenants and
Restrictions”™. Instrument Number 20060126000139260 reference 2 “Communications
Service Apgreemeni™ but there are no instrument numbers attached to this reference. Since
the contract was not properly reference, it was not disclosed.

The procedure 1o effect the “Agreement To Obtain Communication Scrvices™ as
explained by Carol Hahn Esq. in the Cox Communications Leticr mention that the
“Commumications Service Agreement™ was received as part of the disclosure package.
The “Communication Agreement™ was not enclosed in the disclosure package. Further,
she mentions that each homeowner signed a “Homeowners Agreement™. [ have asked the
closing agent for copy of the Homeowners Agreement but they can’t find it. Enclosure
{6) is the Equity Title e-mail that mentions the developer don’t have the signed
Homeowners Agreement.

This privatization of cable and 1elephone services will surely impact important laws and
financial aspects of the state. As these practices become more prevalent and more of
these services become “private”™ the Bill of Rights, franchises and other communication
state laws will become void and communications providers will become deregulated,
voiding the need for a Communication Division at State Corporation Commission. Also
there are multiple taxes that are applied to communications services. via the customer end
user tax. communication tax and franchise fees etc, it is unknown how a private cable
operator will tax and if those taxes would fill the same purposes as communication taxes.




Enclosures (7) and (8) are previous communication with the SCC in which some of these
questions and issues were addressed.

Thank You,

Marilyn Casiro

Enclosure: (1) Master Communications [asements in the Fiber Age

(2) Virginia Condominium Code 55-79.74

(3) Cox Account Statement

(4) Virginia Telecommunications Bill of Rights

(5) Letter RE; Marilyn Castro Customer [D: Cast226]

(6) Equity Title E-mail RE: Homeowners Agreement

(7) Letter RE: Exclusive Service Contract for Provision of Video Services in
Multiple Dwelling Units and Other Real State Developments MB Dockel
Mo, 07-51

(8) Prior SCC E-Mail Complaint Report.




Enc- (2

Master Communications
Easements in the Fiber Age

This approach maximizes developer rights while providing incentives to build fiber

By Jeffry L. Hurdin and James N, Maskowitz B Medslman and Walsh, LL.P

ccess o the st broad-
bamd services is quickly be-
coming 2 nevessity for new
homubiyers, Asadirect e
ath, many new homelyiyes now con-
sider svailability of these services when
making home buyine dechions.

In the past, when telephone and
video services were fuidy siandard,
devlopers gave lude thoonghe 1o whar
commenicaions sorvioss might  be
smilsble in rheir new honsing deved-
opments. Today, mecting the expecia-
tiows ol lncreasingly tech-savvy home-
Inryers peguires whar developers ensure
thar sadvancd Inoadband zervices are
srailsble in ther new developments
It s for this rcason thae more znd
muoce new residential commmninies in
the Unired States include lber-o-rhe-
homs (FI'TH) vomowinicanons sohs-
iBORS 3% a0 3 WCnILY.

Ihe suceessfidl mplememiation of a
FITH (or “wircl community™) ar
rangement almost inevitably requires
thar 1he developer seiain comml over
sciess W0 the aenmmunity by cxnmu-
nicitions scrvice providers. Coneml-
ling scevss allows the developer 10 offer
eecliusive ATFRIBOIES [0 service o
viders. “lhat’x an incentive for them 1o
consmps sate-nlahe 31 bber fadli
tiex amil 1o deliver the kirsest fber-cn-
sl wence, viden, Duerner, and home
Tl g services.

A Master Commumications Ease
ment {or “MCE™) arrangemeont aluo al-
lows the dr!.--,'l'upr:‘ 1o obtain these scr-
viee in bulk lor the coimmunity as a
whle oo rermis Lt are more fvarable
1o the residerns dhan the residems indi-
vidually could achicre. This i becanse
the selecied services provider b el
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‘is often the only economically feasible way to
T s oied e
ummmammmn

:unnnnkahnn;mﬁaslruﬂum.

of 3 higher customer take rae thae will
gencrite a revenue siresm sufficiens 1o
justlly lower prices 1w residents while
also covering the signilicant up-from
cos inbeseat in deploying liber bacili-
O

Developers anul propery owners can
retain conrrol over aceess to their com-
munities through the vse of a MCE,
This articke will cxplain the usual o
cnwents of 3 MCE, desxibe how onc
tvpically ocates a MCE. and provide
a brlel vuline of seme of the reenming
steatepic and legal ismes awsociated
with ssing 2 MCE in a wired commu.
niy arrangemen.

The Basits ol the
Muoster Communicolions Easement

The MCE is a private cascinent (ac-
teally 3 bondle of several cascmonts)

thar amthorizes both the imszallazion of

communications inlrastrociane within
a new housing ar odei-Eomily devel
opment and the provision of com-
munications services to homeown
e The MCE iypically is excluse,
where permitied snder suae lawe. This
et il comminicaions Dizilities
and services can only be provided on
the properiy winh the cxpress comacn
of ihe kelder (or raniee) ol the MCF

Bocause 2 MCE limirs service provider
access 1o the comuminity, the pomt e
tish or market share af the preferred
service provider i likely 10 be quie
high if nor 100 percent.

"Ihis prospect of high penctraion s
often the oaly cconomicully feashble
way w support the capital invesimenr
necesgary Lo congiruct and openie
2 sistc-obtheann FTTH commumi-
cations infrasirmciure. Absent the
svailability of preferential or coclosive
acress by a service provider m the Je-
velopment, such infrasraciuee migh
nof be deploved in many instances. A
MCE abo betier positions the dewel-
aper 1o reccive compensation (rom the
selected service provider for providing
the preferential or ewchnsive dgl o
scrve the community

When deafring 2 MCE, w & im-
porant M prescrve the disiacion
hetween the communications infra-
struerure b7, the plancin the gronnd}
and the services provided sver tha in-
frasriciure, This prescrves the -
st suiound of Hexibilicy in strocteang
wired comimunity tmnsacrions.

The developer vsally wanes o
stricaly Jirnit the abidisy of service pro-
viders to retrench or dig up the rasds

n onder to inoall new mfeavmoiure,
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lsut often is more open 1o having mul-
tipke providers of services share the in-
frsmcure that already is i place.

Distingnithing between communi-
cations infrastructure and the services
pnwldud over than inleastenerune alss
permits possibly billing for the wse and
enjoyment of 1he inframmciue sepa-
rately from chasges for the commani-
SIS SETVICET.

In any event, these distiner rights
ghiontled, 2t & minimum, be taken into
account wlien developing 2 wired com-
munity stracgy that invalees 2 MCE.

It also is advisabe 1o define “commue-
nications inlrassructure” and “compm-
pleations services” broudly enongh w
fuiure-proof the MCE, While some-
what circular, “communications infra-
structure should be defined 1o incdhude
the 1ansible pemsomil pmperty redaied
10 the provision of “communications
services.”  For s pan. “commimnica-
vons serviees™ should be defined 10
incude (in sddition 1o voice, video,
loternct amd sccurity scrvices] other
communications, data and informa-
tion services that can be provided over
the commmnicarions infrastruciure.

The sued purposes of the MCE
should inclide, in addition to the
obvis purposss of instalfieg and
mamizining communications infra-
stnscoure, the marketing and pro-
vision ol communicithons services
within the community and 1he wse of
the communications infltasirecture 1o
serve eod users bocaied osmide of the
CoOmmmLnAity.

fultiple Ensements within the MCE

The MCE wypically grones several
casements over the propesey, While ar
times rthis may scem recondam, these
casrmens scrve scparae legal pors
potcs. An all-encompassing “blinket™
easement covermg the entirg property
pives he developer and the selected
services prowider maximum  dexibil-
iy kn bcanng the communications
inlramracture, while also precluding
unanthorized provision of commauoni-
CMDMs wIViies UI!._}‘WI'LL‘II.! in II“ Come-

ﬂlﬁy#mm to retrench or dig up

l:ha mnis in nrdurtn install new infrastructure,
~ but often is more open to having multiple
mﬁss of services share the infrastructure

thatalready is in place.

munity, A “perimeter” or “moar” case-
ment around che inside boundary of
the propeny iypically aba b included
in the MCE. The perimmerer ensemem
effectively seals off che community
from uonuthorised aceess by orlur ser
vice providers.

It also is advisable for the MCE 0
grant 3 “common arfca” exsement wich
respect to any existing or ftune com-
MOR aTed of common property that has
been or may be conveyed o the hom-
cowners agsozlation fir the comomn-
airy. Depeading on when the MCE i
granted, the HOA for the commmnicy
sometimet must join @ the grant of
ihe MCLE o cover commaon property
previously conveved o the TIOA, 1T
the MCE is granted before the HOA
is formed or before in asmimes comuruol
ovcr any conamon propenty, then the
HOAS titke ® the common property
will be encumbered by the previonsly
granted MCE. i adition ro thew
throe casemenis, a specilic
ascnent for ingress and cpress at the
property abio is inchuded in the orpical
MCE.

A someiimes-conteniions easeme
afren included i the MCE relajes
to the pranting ol a privale eascment
within any road, strect or highway
within the communty and the von-

“acvens”

rinuation of sech private casemen fol-
lowing the public dedication of such
roadway or any public vighrolwoy.
The dedicaion process fsell should
ol nogalc 2oy pec-existing  privaie
casement in the mudway or fgh-of
way 1o be dedicirad.

Under this approach. the public an-

tharity receives the dedicared madway
or right-ofnay sabject o ihe pie-cx-
mimg private cascmont. s also pee-
scrves the ability of dhe holder of the
privaie roadway easement v take she
positon thar fis communicaions in-
Frasruciare Jocarcd winder the pulidic
readway or within the ana subjecr
w the public righeof-war i scrsally
within ies private caserment.  This can
be nseful when rying 1o avoid obiin-
ing 4 video rancliise 10 provide see-
vices in the developmen,

Before deciding to creaiz & privase
communications cascment in roals oz
tights-ofFway that are o be dediested
to the public use, there are o mumber
af considerations thar should be 1aken
it account, For example, local fran-
chiding authoritics smoimes roguine
a wired communicy provider tha is
offering  video sovices w obtain a
Franchise, even il ir holds a pre-exise
ing privite euserent widhin the public
right-nfway. (Under fedecal taw, local
frambiising awhboritics arc peomitied
10 fequire that video scrvice providers
obtain a franchise 0 Jocne commm-
pications infrasiructnne i che pablic
righiofoaway)

la addirion, local muborites who
are unfamiliar with having privac
aasermemis cmbedded in 2 dedicard
rosdweay or public riph-olway some-
timek thresten o delay the dedivaiion
in order o review the lepalines of the
privale soadway casoment,  Develop-
ers typically want o awid any delay in
dedication becase it also delays their
abiliry ro sell lots in the devnclopmen.

As 2 wonseqerce, the rosdway case
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mmcre provisioens sommne e aee redrali-
al of even defered in order w plicate
the Tneal authorities and avoid these
dilays, OF conmse, climinaton of die
private madway casement may resulcin
the ziced for 1he sedecred ridoo services
provider 1o apply for 2 local fronchise.

Cranting A Moster
Communications Ensement

Ir s isnperarive thar the deweloper or
propeny owner takes sops during the
initial planning of the development w
preserve jrs abilivy 10 gram 2 MCE,
The pla for che property shonld ex-
peessly sase, in dear and onequivocal
language. char sny public wrility exse-
ments or public righrs-oFway desig-

pobdic weility casconens ane availabde
far the taninision of commanica-
tions services by public service compa-
nies or by chird pany communications
service providers unless the cascnem
cxpresdly eewrricis snch we  [n addi-
ton m restricring the wse of wilicy
cascments, the plar also should aifir
matively stte that che propescy owner
reserves for inself the esclusive righs o
anthorize both the insnalkiion of com-
mumications infrsuucrne and the
provition of comminiations scrvices
within ihe praperey,

In addition 1o the pla, the Docla-
ration of Covenanes, Conditions and
Restricrions ("CC2Rs™) for the devel-
opment also should expresly permie

atits
!pubﬂ:rnadwar...~

:klﬂmlyﬁﬂnlts'piinhmt.
mmhmmmumﬂmm
' addeq\ﬁlndlhe

uwed an the plar are ouly for e by
public service companies and that
relecommaunicarions setvices providers
iy aceess the property only pursuau
#) @ private casement gramsed by 1he
PIOPCITY ower.

The property oot alsa shonbd lmi
the scope ol any ueility casement 1o the
specific wiliny service hdng provided
br the company obuaining 1the casc-
meeni (snch a3 power, g3 or waterd and
exprowsly preciede use of such public
||1i|i1_'r easement for communicazions
SCTVILER.

Recewr ooun decusions in several
s, inchading Florids, Georgia and
Washimgeon, support the notion tha

b abo should

the crearion of 2 MCE.
expressty authorze the Soveloper 1o ar-
range for the installacon of commn-
pications infrasorucoure and che provi-
sion of comunpication srvices 10 the
COmmuny

To this end, i is advisable 1o adope
lanpuage in the CICSRs that s generic
in natare. This allows the develaper
w0 mainiain maximom Sexihilny re-
garding 1he srocmring of wired com-
muniy armsnponents. It sho aklows
for changes ln Liw and other cireums
Sances,

Binally, the devduper usually needs
o obszin e lender’s comsem o the
erearing ol the MCE. The lender absa

should conlirm that the MCE and
any sub-casements of licenses gramed
thercunder will not be subjict o ohe
lender's mortgage on the property, o
at Jeast will mot be dismurbed by the
lender if it forechnses or otherwise caer-
cises ite rights ander the morigape

Gronting a MCE

Once the proper groundwork has
been bid. the next siep is for the de-
veloper or property owner 1o grang a
MCE. One approach often aken in
wired communily armnpements in
volves the developer granting rhe MCE
to a wholly-cwened special purpose en-
Tir ['FFE']'. qun‘lld o3l a8 |’l.' CiMi-
munications garekeeper for the com-
ity Having the developer’s SI'E
hold the MCE allows dhe developes
tw corinoe managing the relstion
ships with the sclecied service provid-
crs, even alter the developer tams over
management of the community 1w a
homeowoers’ associarion or similar or-
panization,

This sxp also moves the kepal and
contracrmal isues sssociated winh a
MCE away from the propecry owaer,
which eften alss ks a special purpose
entiry of the developer formed for the
purpase of acquiting and doveloping
the propeny. Insead, te MCE is held
by 4 separmte eniity whose existence
and financial Furure is separate, 1o 2
certain extent, from thar of the prop-
eny owner and the develnoer.

A MCE granted by 2 developer 1o
its SPE vanally is caclusive and per
petnal. 1 also expressly provides for
the subscquenc grant by the SPE of
sub-cascrnents and liconses (oahagie
or pon-~achusies; perpctual or limived
i duration) 1o owners ol the comon-
nigations infrastcture and providers
of the communications services an the
property.

lhere are a frw simes that regulee
the abiliey of landowners 1o cucer inm
exclusive arrngements wich comm-
nications providers for services 10 new
housing devclopmenis. When the de-
!’t;ﬂ"ﬂ Erans thke MCE w us Y ial
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putposc cruity, there are ways for 2
MCE 1o be exchisive withow! rimming
afoul of these stare laws

One way o achicve this is by stroc-
mring the wircd cunmunhy srrange-
merus so thar the SPE iz nor the owner
of the commnnications infrasimecrure
or the provider of the commmneations
services.  Instesd, the SPE in tomn
prnts men-cnlisve sib-casements oc
licenscs o the ownerns of the commis-
ricatiors infrasrrocre andfor provid-
ers of service.

Murwithstanding the noneexclisi-
ity of such sub-vasements and lioenses,
even i properly strnetnred oon-excli-
sive wired commmnity  ananpement
psially resulis in orher service provid-
ers opring w forego spending capital
dollars 1o wire a community thar al-
ready is recciving liber-cnabled servic-
s at rares that are isually lower than
atherwise axailable ar reail.

Third-Party Awess
to Wired Communities

During the cardien sages of de-
veloping 3 winad commumbly soear-
exy, devclopers and saivice providers
should coosider making provisions
ior sllowine orher ihird party provid-
cfs 10 obtain sCoets O .-?n CIMTHE -
nity. There ar¢ 3 munber of reasons
for chis. The developer (or Laer, the
LIOA) simply muy want o give resi-
dents i the development a choice of
different providess. Or the developer
may want w preserve the optioy of
bringing in a thinl pary provider if
ite infdal selecred provider proves
unable to deliver the services, athord-
ahility, or level of qualiy il the vesi-
dents require,

In addirion. creating cuntingencies
iur providing future thid party ac-
wess should preserve 1he wingd com-
munity rwciure in the cvem thar
there is some shifs in sate or federal
policy thar affecrs the rights of devel-
opors andfor srvice providers o en-
ter b exchusiee s prelferred provider
2 TaMEEEImCIIs.

In order o provide & mcans for

third party access within rhe wired
communnity affingcment SIFCTE,
it is advisable w0 requine the holder of
whe MCE o a sul-cosemenr granieed
aunder @ w provade access, on jusm
and reatanable rated, teerts and con-
ditions, o any qualificd thisd pamy
provider that reguests sccess

Soch access can be pranced by al-
lowine the e of the existing com-
mumications  infrastrucitne or by
gramting o license 10 use the vase-
ments.  The mies and werms foe chird
parry access weed not be spelled o
in adbeanee, ot con be fefh for fumwre
eood fabih pegariatons by e holder
of the MCFE o sub-easement aod the
third parcy seyvice provider,

The likelihood of ansther commu-
niciions service provider paying even
minimal amounis fe acoews 10 a com-
munity that already s receiving Bber-
enabled services ai bulk service ranes
iz somecwliat remone, given Lhe corremt
acanomics of tlic indusiry.

Conclusion

The MCE o une of several suphis-
ticated legal arrangements that lead
fo a snccessiul wired commonity ar-
ranpement for 3 master planned rea-
dential communiiy. Proper planning
for, and eoondative of, o well crafied
MCE preserves the developer’s right
to conrrnl sceess jo the commnnity
by communicariong services provid-
ers. 1t also helps support the hnan-
cind decision 1o commit capiial dol-
lars to thie build voe of o hber com-
munications infrasiruciore in the
cammunity. As such, MCUEs are an
invaluable 1ol for ensuring char rhe
lates: suite of broadband services is
avzilable 1o pew bhomebuyers, espe-
cially in a mare remarcly located new

housing developaient. BBP
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receive notice of proposad amendments to the bylaws and recelves no written
objection to the adoption of the amendment from the mortgages within sixty days of
the date that the notice of amendment is sent by the association, unless the bylaws
expressly provide otherwise. If the mortgagee has not supplied an address to the
assoclation, the association shall be deemed to have received the written consent of
a mortgagee if the assodation sends the text of the proposed amendment by
certified mail, retum receipt requesteg, to the mortgagee at the address filad in the
land records or with the local tax assessor's office, and receives no written objection
to the adoption of the amendment from the martgagee within sixty days of the date
that the notice of amendment is sent by the association, unless the bylaws expressly
provide otherwise.

B. Subsection A shall not apply to amendments which alter the priority of the lien of
the mortgagee or which materially impair ar affect the unit as collateral or the right
of the mortgagee to foreclose on a unit as collateral.

C. Where the bylaws are silent on the need for mortgagee consent, no mortgagee
consent shall be required if the amendment to the bylaws dees not specifially affect

mortgagee rights.
(1993, c. 1; 1998, c. 32.)
§ 55-79.74. Control of condeminium by declarant.

A. The condominium instruments may authorze the declarant, or 8 managing agent
or some other person or persons selected or to be selected by the declarant, to
appoint and remove some or 2ll of the officers of the unit owners’ association and/for
its executive organ, or to exercise powers and responsibilities otherwise assigned by
the condominium instruments and by this chapter to the unit owners' asseciation,
the officers, or the executive organ. The declarant or the managing agent or such
other person or persons selected by the dedarant to so appoint and remove officers
and/or the executive organ or to exercise such powers and responsibilities otherwise
assigned to the unit owners’ association, the officers, or the executive organ shall be
subject to liability as fidudaries of the unit owners for their action or omissions
during the period of declarant control as specified in the condominium instruments or
if not so specified, within such period as defined in this section. But no amendment
to the condominium instruments shall increase the scope of such authorization if
there is any unit owner other than the declarant, and no such authorization shall be
valid after the time limit set by the condominium instruments or after units to which
three-fourths of the undivided interests in the common elements appertain have
been conveyed, whichever occurs first, For the purposes of the preceding sentence
only, the calculation of the fraction of undivided interest shall be based upon the
total undivided interests assigned or to be assigned to all units registered with the
Real Estate Board pursuant to subsection B of § 55-72.92 hereof and described
pursuant to subdivision (4) of subsection (a), subdivision (2} of subsection (b}, or
subdivision (8) of subsection (c), of § 55-79.54. The time limit initially set by the
condominium instruments shall not exceed five years in the case of an expandable
condominium, three years in the case of a condominium (other than an expandable
condominium)} containing any convertible land, or two years in the case of any other
condominium. Such time period shall commence upon settlement of the first unit to
be sold in any partion of the condominium.




B. If antered into any time prior to the expiration of the period of declarant control
contemplated by subsection A hereof, no contract or lease entered into with the
declarant or any entity controlied by the declarant, management contract,
employment contract or lease of recreational or parking areas or facilities, which is
directly or indirectly made by or on behalf of the unit owners' assodiation, Its
executive organ, or the unit owners as a group, shall be entered into for a period in
excess of two years, Any such contract or agreement entered inta on or after July 1,
1978, may be terminated without penalty by the unit owners' association or its
executive organ upon not iess than ninety days' written notice to the other party
given not later than sixty days after the expiration of the period of dedarant control
contempiated by subsection A hereof. Any such contract or agreement may be
renewed for periods not in excess of two years; however, at the end of any two-year
period the unit owners' assedation or its executive organ may terminate any further
renewals or extensions thereof. The provisions of this subsection shall not apply to
any lease or leases which are referred to in § 55-79.48 or which are subject to
subsection {e) of § 55-79.54,

C. If entered into at any time prior to the expiration of the period of dedarant control
coniemplated by subsection A, any contract, lease or agreement, other than those
subject to the provisions of subsection B, may be entered into by or on behalf of the
unit owners' association, its executive organ, or the unit owners as a group, If such
contract, lease or agreement is bona fide and is commercially reasonable to the unit
owners’ association at the time entered Into under the drcumstances.

D. This section does not apply to any contract, incidental to the disposition of a
condominium unit, to provide to a unit owner for the duration of such unit owner's
life, or for any term in excess of one year, nursing services, medical services, other
health-related services, board and lodging 2nd care as necessary, or any
combination of such services, The rule of property law known as the rule restricting
unreasonable restraints on alienation shall not be applied to defeat any provision of
the condominium instruments requiring that the unit owners be parties to such
contracts.

E. If the unit owners' association is not In existence or does not have cificers at the
time of the creation of the condominium, the declarant shall, until there is such an
assoclation with such officers, have the power and the responsibility to act in all
Instances where this chapter requires action by the unit owners' assocdiation, its
executive organ, or any officer or officers.

F. Thirty days prior to the expiration of the pericd of declarant control, the declarant
shall notify the governing body of the city, county or town in which the condominium
is located of the forthcoming termination of dedarant control. Prior to the expiration
of the thirty-day pericd, the local governing body or an agency designated by the
local governing body shall advise the principal elected officer of the condominium
unit owners' assoclation of any outstanding viclations of applicable building codes,
local ordinances or other deficencies of record.

G. Within forty-five days from the expiration of the period of declarant control
contemplated by subsection A, the declarant shall deliver to the president of the upit
owners' asspciation or his designated agent (I) all assocdiation books and records held
by or controlled by the dedarant induding, without limitaticn, the following items:
minute books and all rules, regulations and amendments thereto which may have
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Virginia Local Telephone Companies
Telecommunications “Bill of Rights™*

You have a right to:
« Affordable and quality local telecommunications services

o Seamless levels of service when migrating between local telecommunications service
providers

s Sclect and keep the telecommunications service provider of your choice

= Keep your telephone number when changing local telecommunications service providers
while at the same location

* Maintain local telephone service when there is a valid billing dispute under investigation or
when payments are current for basic local telecommunications services

» Identity protection to preclude the unauthorized use of records and personal information

e Safety and security of persons and property not to be intentionally jeopardized by
lelecommunications service providers

e [onest and accurate sales and service information
= Timely, accurate, and understandable billing
= Participate in the formation of Virginia telecommunications policies

« Dispute resolution up to and including a full hearing before the Virginia Stale Corperation
Commission

*This "Bill of Rights™ is a smmmary ovaview of your rights wnder various stale and federal lrws and regulalions and
does not mdepondently creste or vest cnforceable substantive rights. Enforcement of your rights will depend upon
the application of specific legal authorities 10 the circumstances of your particular dispute with the telephone
company. 1f you believe that your legal rights have been violated and you cannot adequately resolve your dispute
with your phone company, you muy contact the SCC ol 1-800-552-7945 or, if'in the Richmond local calling arca,
£04-371-9420.




December 11, 2007

Vin Elecironic Mo

Anni Clirke

Virginia State Corporation Commissian
Division of Communications

‘Tylér Building, Ninth Floor

1300 Fast Main Strect

fLichmond, Virginia 23219

RE: Marlyn Castro
Customer 11: Sl

Iear Ms. Clarke:

{n hehnlf of Cox Ewmu,u% Teleom, Ine. ("Cox™},

Fne 4 5 oL
Tegulasory Alfala

e Wirgiria, Toleom, 1o,
147 Groamam Bld,
Chezppenko; Virgia ZRE0

oo )/ 4

{ fcg.ﬁ.s Kike 1o respond td the inguiry of Marlyn Castro

to the Virzinia State Corporation Commission {“SCLC7),

Ms. Caslro’s complaint indicates that she recently Toumd oyt tiat the anly company she cat v for

sorvice ig with Cox and the.contract is {or

15 yeurs. She claims (hat she wos not advised of this when she

purchused the property and cven il she wont with another provider, shie would still have to pay Cox,

M, Cristro resides in a cotelomininm complex teveloped by L. M. Sandler & Sons, Inc. (“Sandle™).

Sandler has o contract with Cox to provide

condominium pwners with digital enble, high speed intermcl

ang telephone services. This coutraet betweei Cox tnd Ssmdler does not proclude access Lo the
condomintum complex by other telecommunications service providers.

Caix has bean mivised by Carol Hahn, Esq. from
contract (o purchase n condominium, they reselve

SBanedfer that befire 3 n&ﬂ:.__i new home pwney signs i

« Disclosure Package that contains a Communications

Services Agreemest. The Communicalions Services Agrecment explaing the communications services
that are provided to the owner as o part of Uie hoingowner association fees. The potential new owner
gigns o reccipt indicating that that they have received this Disclosure Packape. They are also given o
right to rescind their contractwithin cerlain periad if they decide they do-not agree with any items in
the Disclosure Package. When tho honie owner purchises the condominium, they sin & Homeowser's
Agreement hat again expliins the communicalion services included;

O November 27, 2007, Cox contacted Ms, Castio regarding hier complaint aud advised My, Castro 1o
adilress her conceras with Debbie Dietz from Cundler. Cox lurther advised Ms. Castro that she can those

another service provider if she wishes, bul w

auld seeidto nddress the matier with Sandler ait Cox,




Virginia State Corpomtion Cammission
Pape 2

December 11, 2007

Cox Teels that this complaint is unjusiified.

1f' you hawve any questions, please contact mé for furlher assistance.
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castroma
T ool

From:
T "casiroma’
Sanl: Friday, January 04, 2 ;09 AM

Subject: RE: Homeowners Agreement Document

 am sorry...| had spoken to Ms. Williams and I don't have any idea where you would get that form from
it ia not something we have here in our office. [ checked with the Jill the loan officer at Tidewater and
the builder and they do not have it either...all T can think of is that you may have received it from the site
when you signed the contract. [am sorry I can not be more help.

——Original Message—

From: castroma

Sent; Eriday, January 04, 2008 9:03 AM

To: Kim

Subject: Re: Homeowners Agreement Document

Kim,
Who I need to contact to get a signed copy of the Homeowners agreement.

Please let me know as soon as possible,
Marilyn Castro

=== Original Messape —-
From: "castroma” <o
To 5 >

| SsreEIRn
Sent: Thursday, December 20, 2007 :38 AM
Subject: Re: Homeowners Agreement Document

"> Kim,
~ Can send me a signed copy of this document.

» Happy Holidays
= Marilyn Casiro

2 wee- Driginal Message -—-

= lirom:

> Ta: <kim{@equityt.com>

B e

~ Sent: Sunday, December 02, 2007 3:01 P
> Subject: Homeowners Agreement Document

-

=

== Diear Ms. Ebmeier,

>> My name is S formerly (ENENENINNER purchased my
-~ home and completed closing on November 1, 2006. 1 purchased a condo al
== Bluegrass, Lexington lot

6/12/2008




e

>> | am requesting a copy of a document that was not provided 1o me at the
- time of closing. Please send me a SIGNED copy of the "Homeowners
>> Agreement- clean”- document # {12-21-05).

=

>> Also copied on this email is Marilyn Castro, lot 4 is requesting the
»> same document.

-

> Please send us our separale copies to the following addresses:

=

> Marilyn Castro
Wi
»>
o

> Williams
o
e

(]

e

>> Thank you,
»> Mrs. Williams
= ]

}

61202008
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Decomber 6, 2007
To: Distribution

RE: Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling Units and
Other Real Estate Developmenis MB Docket No. 07-31.

Dear Sir or Madam,

On October 31,2006, T purchased a condominium unit in SheesesdE st Lexingion,
located in Virginia Beach, VA, built by subsidiaries of .M. Sandler & Sons. Bluegrass
Park was advertised as a “Wired Community™ in which it had a direct business
relationship with the local cable company Cox Communications. We as the homebuyer
were told of the communication bundling package that was represented as a requirement
for purchase by the builder’s selling agents, And it was disclosed that in order to
purchase a unit within the community we were in effect forced to sign a Non Binding
Reservation Agreement To Become a Binding Purchase Agreement. Clause (m) of
The Non Binding/Binding Agreement detailed that I would agree to have Cox”s Bundle
package, and would pay $145/month for these services. This amount is required to be
paid by all owners whether any of the services are used or not. However, clause (m) had
reference to a coatract that did not provide any information on the period, exclusive
nature of the contract, and other important information.

Ten days afier signing the Non Binding/Binding Agreement, | received a disclosurc
package with some information about different contracts. The initial agreement is for 25
vears based on the lefter provided by UPA. As a homeowner and paying customer, | do
not know any details about the contract that regulates my cable service, We are decply
concemned that our community is not be able lo take advantage of advances in technology
as well as competitive pricing offered from providers in the market, unless we are willing
to pay for those services with another company, in addition to the monthly £145 charge.

Each homeowner is nol recciving an itemized invoice from Cox Communications.
Therefore we do not really know where all of our money is going and for exactly what
level of service. The normal process for acquiring cable services is to call the service
provider, sclect the service, and get them delivercd without signing a single document.
To date, | have at least 4 contracts detailing and restricting all aspects of my cable,
internel, and telephone. And all the while, the developer maintains each member of our
comununity is receiving a “deal”,

October 31, 2007 the FCC adopted rules to increase competition among video providers
for consumers residing in Multiple Dwelling Units (MD Docket No. 07-51). The primary
function of the ruling is o eliminate exclusivity clauses limiting fair competition within
the market. The definition of an “MDU” according to this Report and Order clearly
denotes that this ruling covers condominium buildings. It states it covers any dwelling
space that is distinctly separate but shares some common space requiring central
management. The central management in our case is United Property Associates(UPA).
and they are in charge of collecting the monthly Homeowner and Condo fees. These [ees




cover ground mainienance, waste removal, and they also go toward the $145 for Cox
Cable.

We have contacted UPA to request information on how the recent FCC ruling would
impact the bundling contracts between Sandler and Cox Communications, and if the
agreements we have signed would be null and veid. The Homeowners Asseciations,
UPA, responded by saying their legal team has been made aware of the FCC ruling, and
they have delermined it does not apply to our community. In a letter dated November 26,
2007, UPA stated that we are *“Townhomes”, and the ruling is only made to impact
apartments and condos. This is extremely alarming because all contracts, documentation,
and even the builder website refers to our community as condominiums, i.e. having
Condo fees 10 take care of ground maintenance, wasie removal, efc. In addition, even the
deed to our homes states that we have purchased a condominium. Further, they stated
that our arrangement was bulk service and was at the benefit of a special bulk price
discount negotiated between the builder Sandler and Cox Communications, and this is
not covered by the ruling. Cox Communications has also been contacted regarding the
issue and they refuse o give any information about (he contract for our community.

The “Nonbinding Reservation Agreement to Become a Binding Purchase Agreement”
does not match the communications contracts filed at the Virginia Beach Circuit Court.
The contract number (20060126000139260) referenced in our Nonbinding agreement -
Clause M - presented to us by Sandler, was supposed to be the contract that binds us 1o
the 25+ vear communication agreemenl. When retrieved from the Circuit Courts, it has
nothing to do with the communications agreement. Contract 20060126000139260
actually is the “Declaration of Protective Covenants and Restrictions™. Furthermore, the
contract number has been provided to all residents of the Lexington community viaa
signed contract with Sandler.

We have vel o find the actus] contract agreemeni filed with the circuit courts between
Sandler and Cox Communications. We feel that their failure to disclosc has led o a
myriad of issucs sumrounding all binding contracts between Lexington homeowners and
Sandler Inc. 1.M. Sandler and Sons L.L.C has lied to all of the homeowners telling us
we are now Townhomes.

1 request, The Federal Communications Commission ban bulk billing agreements, |
believe bulk billing agreements are attempts to hypass current telecommunications and
antitrust laws. These corporations provide telecommunication services 1o a large number
of customers using monopolies with prevailing service providers, under unregulated
conditions, and with disregard 1o consumers’ rights. Bulk billing agreements arc worse
than exclusivity contracts because bulk billing typically includes cable, internct and
telephone at a premium price under the false pretense of gefting a special price. The
developer profils from the discount and the homeowners end up paying retail or worse.
Bulk Billing arrangements are contrary to Congressional efforts to advance broadband
technology in the United States. These agreements eliminate competition and
telecommunication advances for the communities affected. Any company, regardless off




industry sector, that provides tclecommunications or cable services, should be regulated.
No citizen of the United States of America, the land of the free, should be
unconstitutionally bound to regressive contracts {hat fill the pockets of the rich and
powerful. We are in need of action and can only hope we receive a speedy response. We
should not have to review hundreds of pages of contracts or hire a Jawyer (o oblain or
change telephone, cable or internet Services.

Regards,

Hector Castro

Distribution:  Senator Jim Webb
Chairman Kevin J. Martin
Cominissioner Michael 1. Copps
Commissioner Jonathan S. Adelstein
Commissioner Deborah Taylor Tate
Commissioner Roberd McDowell
Mayor Meyera E. Obemdorf
Steve Sandter

Copy: Debra Dietz
Patrick J, Esser
Paul McRag
10 On Your Side
Bob McDonnell
Anna Clarke
James K. Spore

Enclosures:
- United Property Associates letier dated November 26, 2007
. Clause M from Non Binding Reservation Agreement To Become a Binding
Purchase Agteement




Tha Ageesod sivl be cocdimed = csboed In accodcoce with =2 has of Be
Crenmemwzabh a7 Virg-u. AR wwtisp s for correniesce of rdovcecs saly wod 2 6o agy
(el O et Mg i Lattapueisiion o iy Apeae

[ ¥n obdedem o Wntodmoal o Bis Agecment chall be valic mdess
ogwed 7y ok Selfe apd Farckac

 NOEWUHSTANDDGU — ANY ORAL OoR WAMTEN
REPRESENTATION TO THR CONTRARY, THE SALE OF THE COMDUMINIUM, AS
PRUVINEL MUK HERER, (3 HOT A SALE OF A SECURITY WITADI TEE MRANDG OF
IBCTION (1) OF THE SECUNITISES ACY OF 1933, PURCHASHEHL ACKNOWLEDGCS
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(m] THE MASTEN, ASSOCIATION MAS FNTTRED IN:U AN
ACREEMENT TO OSTARS COMMVIBACATIONS SEMVILUS, DATED DECEMBER 26
0%, A COFY O WiiLH /5 OF EECDRD IN THE QLERK'E DFFICE AS INSTRUMENT
KO, 200600 25000 5360  SUCE ACSFFMEYT, AS THE SARE MAY BE MODIFED Of
AMFNOAD, 15 MCRONACTES, SEHSGED 70 AS THE “OOMMINICATIONS SERVICES
AGRSEMENT." FOR SO TOMG AS THE COMMIBOCATIIRNG SERVICES AGREEMENT
REMAINS IN EFICT. THE ASSEISMENTS OWED ¥Y EVERY IRNIT OWNER TU THE
MASTER ASSOCIATION WLl BeCLUDE, WITHOU I LIMITATION, FROVEION TOR THE
PAYNENT OF THE “BASIC SERVEFS" AS DOTBED N THE COMMUNICATIONS
SERVICES AGHEEMENT. WHICH FAYMENT WL EE 3RQURED RBEOARULESS OF
WIETHER A UNTT OWNFR USES SUCT DASKC SERVICER, THE COMAIUNIC ATIONS
SN VICES AUREEMENT AND THE MASTER DRITARATION ALY HEGUGRE THAT
EVERY UMIT OWNER SIGN AND DELIVEE 1TU THE MASTER ARSDOIATION, TI'E
HUOMEDWNER AGREEMENT M THR FORM ATTACIED T 1HE COMMUNICATIONS
SPAVICES ANAEEMENT ON O WYURE SETTLEMENT OF SECH INTT OWKERLS
PLRUHAYE OF A LNITOR AOQUISITION OF RECORN TITLE TO A UNIT, WHICHEVER
PFIRST OOCLRS THE COMMUMECATIONY SURVICES AQREEMENT CONTAINS
ATINTINNAL PROVISIONS UESCHIBING THE SERVICES TO BR MEOVINED ANU THE

WIS, OBUGATIONS, AND RESTRICTIONS APMICAR E TO UMT UDWNERS AND
THEIR UNITE.
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November 26, 2007

Thank you for your inleres! in our community and your recent questions
aboul lelecommunications services avaiable lo residents.

Recent news arlicles have publicized the Iact thal the Federal
Communications Commission (FCC) has issued a ruling thal prevents
franchise cable providers from entering into exclusive contracts for video
services lo residents of multiple dwelling wnits. The intention was to prevent
those providers from enforcing contracts that do not benefit consumers.

Some residents in our community have asked about these slories and what
effect the ruling may have on them. Cur legal advisors tefl us that this ruling
relates to “building exdusvity clauses” and is direcled at cable providers
who have entered info exciusive confracts with apariment cwners and other
multiple dwelling unit buidings. Our community (and other fownhome and
single family communities), and the kind of contracts we have{which are
known as “bulk service” contracts) are not the subject of the FCC ruling.

"Bulk service” confracts are negotiated for the benefit of all consumers in the
community. Thase contracis, which are part of the documenits disclosed 1o
all homsbuyers, will aways provide a discount below what the video service
provider chargas for idenlical services o other homes within the area (not
including promotional or infroduciory rates that are temporary). The
conlracts un for up to 25 years, unless teminated sooner, with the
possibiity of renegotiation and renewals.

This issue was explained n a recent news article that compares the cost of
different services availabie in Hampton Roads. This article is altached for
your information.

Unlike the target of the FCC ruling, apartment ownars who deny residents
the abillity to take advantage of competitive price reductions, the contracts in
our community ensure the advantages of competition In the marketplace
through ongoing, permanent discounts Homeowners receive, and will




always receve, a 10% discount below what the senvice provider charges
in the marke! for identical services on 2 continuing basis. with adjustmenis
performed annually. The only fee invotved is the franchise tax (and any
u&ummwawaﬂnmmna
mmm_wm,mmmmmmmrhru
to pay the charge. Modems are now provided lo residents free of charge.

Mmmmmmhamu'ﬂmwﬂrsmhﬁ
ours, and we feal our telecommunicalions package is one of them. | hope
this information is helpful 1o you.

Sincerely, ﬁv/
FEsgeEsm

Association Manager on behalf of your Board of Direclors
for the Lexington Homeowners Association

attachments
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—~= Original Message —

From: castroma

To: communications@sce. virginia.goy

Sent: Tuesday, December 11, 2007 9:55 AM
Subject: Complaint Report

Ms. Clarka,

| opened a complaint couple of weeks ago via the SCC. | had a conversation with COX communication why |
was unable to select Ine telephone provider of my cholce and why the current Invoice | receive every month
does not have amounts. This is in direct violation to the Cable law section 14, Also why I'm not protected by
the Virginta Telecommunications Bill of Rights. Unil his day | have not receive an answer from COXandl
wolld like to know if you had received the final answer from COX

Respectfully,

Marﬂﬂ Castro

6/12/2008




Page 1 of 4

castroma

From: “castroma®

Tac "Larry Kubrock™

Sent: Wednesday, Febmary 27, 2008 11:48 AM

Attach: Private cable opemators Complainl.doc; Comments 07-51-2.doc; DEV PCO.doc, Masler
Communications Easament pdf

Subject: Re; Memo from the Stale Corporalion Commission’s Office of General Counsel

Mr. Kubrok,

| understand the “disclosura” is nol within the jurisdiction of the State Commission. | just wanted 1o clarify | had
never signed the contract and clause (m) contain incorrect information. | do agree that it will be a long lunnelfl] |
have already submitted my commenis o tha FCC. | have been in contact with ofher communities one northem
Wirginia and three others in Florida. \We are making our case to the FCC by making commenis and also by
replying 1o comments, as the FCC requested on the Proposed ruling, Enclosed are my comments.

Thanks again for taking the time lo investigate the inquiry,
Marilyn Castro

—= Original Message —

From: Larry Kubrock

To: 'castroma’

Sent: Wednesday, February 27, 2008 10:08 AM

Subject: RE: Memo from the State Corporation Commission’s Office of General Counsel

Ms, Castro,

if | undersiood them comectly, our attomeys sialed thal there are two issues here. One is a contract issue
where the SCC nor the FCC has jurisdiction. That issue would have fo be resolved in a court of competent
unsdiction. The second is the exclusivity issue being handied at the FCC. Some of the exclusivily issue was
addressed but now the remaining issue is the exdlusivity being dressed up as bulk billing. After reading the
order adopled by the FCC and its request for additional comments on the bulk biting, | belleve they are already
awara of the problem and will fikely address it in the order. Some of the FCC commissioners stalad that they
helieve the initial FCC ruling will be eppealed and will be tested in the courts, This will be an ongoing issue for
some lime but in the end It will hopefully be resolved in favor ol enhancing, not restricting, competition. While |
may agree with all the issues you brought lo our altention, especially the contracl issue, we don't have the
authorily to address contract law. You obviously have done your homework and you might want to consult an
attomey that specializes in contract law o review your case_ | think there is light at the end of the tunnel, but it
may be a long tunnel

Larry KuBrock

sSSP

From: castroma IR
Sent: Wednesday, February 27, 2008 9:45 AM

To: Larry Kubrock

Subject: Re: Mema from the State Corporation Commission's Office of General Counsel

Mr. Kubrock,

Thank you for your assistance. I don't agree with the first
paragraph of the report; how I, as homeowner became bind to this

61272008
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contract "Non Binding Reservation Agreement to become a Binding
Purchase Agreement”.

Paragraph one of the report states: " All condominium owners in the
development sign a Non Binding Reservaticn Agreement to become a
Binding Purchase Agreement which provides that the condominium owner
agrees to take Cox Communication's bundie package® There is no mention
of COX anywhere on the Non Binding/Binding agreement. There was never
a correct disclosure of the Agreement To Obtain Communication Services.

The basic argument here is one of faimess, as a government entity,
legally reviewed document this document start by asserting this contract
was “knowingly” entered by homeowners. How could you “knowingly”
enter a contract whose details were hidden from you.

Also as stated before, clause (m) of the Non Binding/Binding
Agreement was improperly referenced on the contract and not properly
disclosed. The contract number on clause (m) 20060126000139260 is not
from the referenced Agreement To Obtain Communication Services but
from the Declaration of Protective Covenants and Restrictions. The
Declaration of Protective Covenants and Restrictions does not have any
information about Cox or the Bundle/Exclusive 25-75 year contract, The
Declaration of Protective Covenants and Restrictions reference a
*Communications Service Agreement” but there are no instrument
numbers. How could you find a contract whose number is improperly
referenced, incorrect or missing? The city clerk does not provide that level
of service. If you are doing a search with the wrong contract number you
will end up with the wrong document and with no information about the
contract they are referencing. Since the contract was not properly
reference, it was not disclosed.

Additionally, in the COX letter the developer lawyer asserted all
homeowners signed the Homeowners Agreement. This is to imply
homeowners were given the Homeowners Agreement which is part of the
Agreement to Obtain Communications Services. I was never given the
Agreement to Obtain Communication Services therefore 1 never sign the
Homeowner Agreement. Further, even the developer lawyer on Cox
Letterhead asserts that the Homeowners Agreement and implicitly the
Agreement to Obtain Communication Services constitute the legal base for
the Communication Contract between the homeowners and the developer.
Yet these document, were not given to homeowners and as a consequence
were not signed as implied by the developer lawyer.

improper disclosure during a real state transaction past the 10 days period,
It my opinion that no document would be correct asserting that you are
bound by a contract that could be intentionally or unintentionally

/1272008
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misrepresented and that a the very least any reference to such contract
would shift the burden of proof on intention to the party with the “upper
hand” on the deal, which is the developer, drafter of the contract. Plainly
the developer did not follow the legal procedure stated by his own lawyer
on the Cox Letter to effect this contract. The question is; how could you be
legally tied to a contract you never signed or seen and whose procedures
were not followed? Could you said beyond doubt that said contract is
legally binding? Could you say based on this evidence that “the
condominium owner agrees to take Cox Communication’s bundie package®
when given the evidence we have zerc information other than what is
plainly stated in clause (m)?

[f the commission needs additional copies/instruments please let me know,
I will be more than happy to send you coples.

Respectfully,
Marilyn Castro
RS

-== Original Message ——

From: Lamy Kubrock

To: castroma

Cc: Anna Clarke

Sent: Tuesday, February 28, 2008 4:18 PM
Subject: FW:

February 26, 2008

Ms. Castro,

Attached is a memo from the Siate Corporation Commission's Office of General Counsel
concerning the marketing agreement between your condo association and Cox
Communications. Mr. Mueller and Ms. Williamson did extensive research into this complaint
and did not find an immediatc remedy for vour situation. Thesc agreements

wre currently under review at the Federal Communications Commission in case 07-189.
Paragraph 65 in the FCC's Report and Order and Further Notice of Proposed Rulemaking
states: "We also seck comment on these same questions with respect to "bulk billing”
arrangements. Some have argued that bulk contracts are anti-competitive. As we understand
them, bulk billing arrangements may be exclusive contracts because MDU owners agree to
these arrangements with only one multichanne! video programming distributor, barring others
{rom a similar arrangement.,. However, because of the "bulk billing" nature of the contract,
residents would have 1o continue paying a fee (o the provider with the bulk billing contract as
well as pay a subscription fee to the new service provider....Do these arrangements have the
same practical cffect as exclusive access arrangements in that most customers would be
dissuaded from switching video poviders?"

In a nuishell 1 suggest that you file comments in the open case at the FCC and let them know of
the problem the "bulk billing™ arrangement has on your decision to change providers or on
folks similarly situated. Our attorney expects the FCC will rule on this particular issue and that
the ruling will likely have to be deeided incourt. The resolution may be in sight but not likely
o be totally resolved in the near term. T wish we could resolve the complaint Ffor you bul have

1272008
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no jurisdiction in this matter. 1 do hope that this is helpful and if you have questions, that you
will call or write,

Larry Kubrock

Senior Telecommunications Specialist

Division of Communications

State Corporation Commission

TR

6/1272008




COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

February 22, 2008

MEMORANDUM

Ton Larry Kubrock, Division of Communications

FROM: Don R. Mueller, Associaie General Counsel @ // /'%:A

Alexandra Williamson, Intern

RE: Rights of condominium owaer to select a telecommunications provider apart from
the provider contracted by the condominium association

Cox Communications provides bundled telecommunications and cable services under a
lemy term contract with the Bluegrass Park Condominium Association ("Association") to the
condominium owners in the Bluegrass Park condominiwn development in Virginia Beach. All
sondeminium owners in the development sign a "Non Binding Reservation Agreement 1o
Become ¢ Binding Purchase Agreement” which provides that the condominium owner agrees to
take Cox Communication’s bundle package. This sgrecment must be signed in order 10 purchase
a condominium in the Bluegrass Park development. Onc Bluegrass Park condominium owner,
M. Castro, seeks release from any oblipalion to purchase under the long term contract with her
Assaciation,

‘The State Corporation Commission has not asserted jurisdiction in these types of
contractual disputes and any available remedy must be sought in the appropriate court’. The
fotlowing is Hmited to discussion of the legal 1ssues presented.

The question posed by the Division of Communications is whether this exclusive contract
tor Cox Communication's services is an unfair method of competition and therefore proseribed
by Section 6287 of the Communications Act of [934, as imended® ("Act™) and whether the
condesinium owners are bound by this contract and must pay the fee to Cox Communication
repardiess of whether they secure other felecommunication services from another provider.

" An vwrlier contract case in which the Commission rfraned from aciiag involved KMC Telecom of Virgiu, lng.
{"BALCT, sought t require Bell Atlastie-Virging, Inc. (“Verizon®) to provide its Long-term Contract customers
witha "Fresh Lovk” opportunity. KMC later withdrew iis request, (See Fiasl Order atiched, issucd Muay 10, 2001,
Caze Moy PUC- 190200175 amd PLIC-1999-000811. The Commision’s Rules Uioverning the Sharing or Basale of
Local Exchange Service (Shared Tenant Service, Chigiter 4093 do ot adddress bundled services, altheogh Rule ol
pevvrdes that any end vser within a shared tenan service bupilding or facility has the right 1o subsoribe to sorvice
dirretly o the certfied local exchange cornier,

TATUS CL§ S48,

TATUSC 2151 el ey,




The FCC issued a Report and Order in October of 2007, FCC 07-189 ("Report and
Order”). which addresses the use of exclusive agreements hetween multi-channef video
programming distributors ("MVPDs") and private reul estate developers and owners of
multi-dwelling unit properties (*MDUs") for video service,” 1 its previous decisions, the FCC
defined MDUs to include apartment, coaperative, and condominium buildings but now expands
the definition of MDUs in this Report and Order” 10 also include gated communities, mobile
home parks, garden apantments, and other centrally managed residential real estate
developments. The Report and Order declares null and void any "building exclusivity” clauses
between cable operators and owners of MDUs.

In 1ts Report and Order. the FCC determines that exclusivity clauses cause significant
harm to competition and consumers, Exclusivity clauses, especiully when used in corrent market
comdittons by incumbent cable operalors, are 3 borrier 11.'- new entry into the multi-channel video
marketplace and the provision of triple play offerings.® Such exclusivity clauses inhibit
competition and in doing so, deny MDU residents the benefits of increased competition,
ncluding lower prices and the availability of more channels with more diverse content, as well
as zceess o altun:iwpvrulmnfbmﬂuﬂ facilitics und the miple play of communications
services their facilities support.” The FCC uhtimately concludes that the usc by cable operators.
including telecommunications camriers that provide MVPD service, of exclusivity clauses in
contracts for the provision of video serviees to MDUs constitutes an un&lrmﬂhudof
competition or an unfair acl or practice in violation of Section 628(b) of the Act.® Therefore the
FCC prohibits cable operators and other entitics that are subject o Section 628 from enforcing
existing exclusivity clauses and executing contracts containing new ones.

Cox Communications is considered by StaiT 1 be a MVPD that also provides

- telecommunications services. The Bluegrass Park condominium development clearly fits within
the definition of a MDU as laid out by the FCC. Therefore, OGC is of the opinion tha
exclusivity clauscs between Cox Communications and the condominium development are
proscribed by the Repost and Order in FCC 07-189. The Report and Order does not address the
redazad issue of exclusive contracts for providing only lelecommunication services in MDUSs, but
because Cox Communications is both a MVPD and a telecommunications provider and because
Cex Conununications is providing both of these as bundled services and withoul an option of
seporating them, the rules promulgated in this Report and Order apply to the entire contract,
which wounld render the exclusivity clause nul! and void, Additionally, the FCC has begun an
inquiry into the use of exclusive contracts for telecommunication services in MDUs,"

" 73 FR 1195 (soc abso FOC 07-189). The Report and Ordes may be apposied
‘K

* Tropie play bundles suden, phore, amd broad=and mirrmer aocew wrioss

TR 2,
*14.27
" See Promitiun of Competitive Netwerks in Local Telecommunmsations Markers, First Repont snd Ogder and

Fmthes Notice of Proposed Ride Makne, 15 FOC Red. 22983 (200
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Subsequent to the issvance of the Report and Order, counsel for the Associalion termed
the agreement with Cox Communications a bulk billing arrangement and therefore not covered
by the: Report and Order. Under theseé bulk billing arrangements, residents may receive a
diseounted bulk billing rate but may be required o continue to pay that bulk billing rate even if
the resident chooses to take service from, and pay the subseription fee of, a different M VI'D. The
Repor! and Order does not specifically address bulk billing arrangem ents other than to state that
the FCC will immediately sddress this issue. Commissioner Adelstein cormmented in a separate
statement:

Bulk hilling arrangements are a more sophisticated and, perhaps,
insidious form of exclusive agreements. While MDU owners
generally enter into a bulk billing arrangement with only one
MVPD. if a resident is fortunate to receive video service from a
competitive video provider, the resident is sometimes forced to pay
rwo separate subscription fees for video service,”

It is the belief of OGC that even il tie contract at issue here is a considered a bulk billing
agreement which is not covered by the Report and Order, the FCC bas indicated its intention (o
remove unfair competition and intends to resolve this issue within six months of the publication
of the Report and Order, and will likely determine that bulk billing arrangements are also invalil.

Attachmoents:

-73 FR 1195 (see also FCC 07-189)
-Latham & Watkins LLP- Client Alert Detail
“Tarapa Bay Online Article- Residents Teke Case to FCC

U RCC .18, Statement of FOC Commissioner JTorathan 5. Adelsten.

i
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HOMEOWNER AGREEMENT

THIS HOMEOWNER AGREEMENT
(“Apreement”) describes  certain billing and  other
wrangements relating to the Intemet sccess, lalephone,
videa, dals and information services that are or will he
provided to homeownors at Lexinglon (“yon”] in
aecordance with the Declaration of Coverants, Conditions
el Restrictions (Lexingion Owner's Associalion), as
amended fom Gue to lime {he “Declacation™),

I. Basle Services Generally, As a homeowner in (e
“Development™), yau will reesive a nomber of sarvices
from  Lexingion  Owners  Assoclation, Inc.  (the
“Asspeintion™), These services will be provided 1o you in
necordance with the terms of the Declaradion ond they moy
include basic Intemet, telephone and video services (the
“Hasic Jerviees™). The Basic Services nre maore Mully
duseribed in the inital discloswrs poclage that you
reecived from the Assoeintion prinr to signing your
liomé purchase confrnet. The Dasic Services will be
peovided 16 you through A cootract hetween  the
Associution and Lexinglon Infimstreciure  hMabmgemaeds:,
LG LI,  entiled “Apreement 1o Obiain
Comtunication Sorvices”, a5 such agreement may be
amendsd ondfor resteted  fromt Ume o time  (the
“Association Contracl™).  L[AM, as agent for ihe
Assaciation, has amanged for the provision of the Basic
Services 10 the Association madior homeowners (irough
arrangements with third party service provider(s) (each a
“Serviee Mrovider”).

2 Preminm Services. You may roceive infusmation from
Service Provider conceming premium video, telephone
and Internst services {the “Premivm Serviees™) that are
available from Service Provider, Yoo are e 10 purchase
or rzjeet the Preminm Services us you wish. Aoy Premium
Services thut you seleet will be purchased directly from
Service Provider and the terms amdd conditions for these
servives will be sot forth in @ sepurate agreement belween
yutl and Service Provider.

3 Billing.  To the exient provided though  the
Assoctation, you will be billed for the Basic Services as
part of the monthly foe thel you are required Lo pay 4s o
hummeowaer in the Developawor (the  *Associntion
Assersments™), The Associetion Asscssments are micre
apecilieally deseribed in the Decleration and are subject 1o
change # provided in the Dechuution. PLEASE
REMEMBER THAT YOU WILL BE REQUIRED TO
PAY FOR THE BASIC SERVICES EVEN IF YOU
D) NOT USE THEM. Serviee Provider will bill you
separately for the following, which @re not coversd by the
Associntion Assessments: (1) installation ard activation
chundes relating to the Basie Serviees, (2) equipment
rentaly ant {33 all charges due in conpection with &ny non-
Fhosic Services, including Preminm Services, it you clect

to purchise from Service Provider {ree Seetion 2). I the
Association Contmet 5 tenninated for sny reason, the
Basic Sorviees may continue (o be provided o you and,
long &5 you do nok elect 1o terminale those services, o
il be responsible 1o pay for them directly.

4, Ackmowledpemenl, By signing this Agrecment, you
acknowledge that:

{A) you have recelved prior notice of your obligition
to paty Tor the Basic Services as that ehiligation is describad
in Section 3;

(B}you understand that LThd ond Service Frovider
will imeur gignificant costs to amrange for and coordinafc
the comstruction of a sophisticaled pewwork to provide
Bazic Services Lo the Developnwent;

{Cyyou undersiand that LIM and Service Provider
will incur additionnl eqsls 1o wrenge for ancd eourdingte the
constrilction, spéralion snd maintanxree of Lhis network;

(03} vou understand that the real estate developer wh
s developing the Develapment halds sn ownership intereat
in LI

{F} you ngree that moking the payments deseribed in
this Apresment and the Decluratton will bensfit you by
making the netwark and the Basic Services avallalde 1w
e

{FF) you understand that the Basic Services miay be
purchased for you by the Assccistion in the manner
described in the Declamiion amd the Association Contract;

(G} in the event that you have problems with the Basic
Services o the Premium Servies, vou should contact
Service Provider or its designes directly to resobve those
peeshlems;

(11) ey equipment provided by Scrvice Provider or its
designee such s software and external wiring and relatsd
ghecironde nnd optfeal eguipment installed by Serviee
Prowider up to e point where the wicing enters your
risidence ("Serviee Provider Equipment™) will at all times
remain the property of Serviee Provider or s designes.
You npree not o wee the Service Provider Equipment [or
any purpose tther than (o use the Busic Services pursuant
to this Agreemenl. You agree that the Service Provider
Equipment will nol be serviced by anyone cther tan
Servicn Provider employess or agents. You will not sell,
trensfer, lemse, encumber or mssign all or pat af the
Sorvice Provider Equipment to any thicd panty, You will
ot relocate the Service Provider Equipnicnt.

(1) Service Provider and Iis employess, agenks,
cantraciors and mpmsémntiuc:. are atdhorized o snter your
residence in orler fo install, maintain, inspect, mepair and
remove  the Service  Providor  Equipment and  oany

Hompasmer Agreanent clean | 12-21.25)




cyeipmen wserd i comneotion with the services providad
by you. All such acoess will cecur 2? a thme agreed to with
you,

1) yoir vnderstand thot Service Provider will have no
direct legu) obligulions 1o you with respoect o the Busic
Services;

of the Association Assessmants and that these payments
must be made even (f the purcheser does ust uss the Dasic
Services,

{L) you hove fhe option 0 obamin ay savics
(inciuding Basic Services) fiom sy other provider serving
the Dovelopment, bul sclecting seother pmih and
ihscontisuing wse of all or any povtien of the Pasic
Services will not relieve you from your obligation lo puy
lor the Hasic Services a5 part of your Associalion
Assessments in accordance with Section 3; and

(M) LM is not a provider of rogulsted
lslecommumications o cable tclevision services, and is o
& regulsted public oty in the Commomwealih of
Vieeink

5, Spucial Provislen Relaling to Video Services, The
Dasic Services muy not include digital video services o
any digital comverters. If you want to reccive digital video
sivices on ous of mote lclovision(s) md il such
telovision(s) are not “digital esblc ready,™ you may nead 0
ool digial comverioiz from Service Provider or s
designoe to receive digital video serviees. This rental will
be providud ot Service Provider's or its designee's then-
earent riles and on Service Provider's or it desigoee’s
then-carrent ferms and canditions (ree Section 3), I you
sell your home, you mwsl robumn afl digitsl conveners
(ecluding vy ronled converters) and other eguipmeni
prior o the sale.

6. Special Provisions Relating (o Intevnet Services.

6.0. The Dasic Services Mmchsle lotemct access
services (“Tntornel Services™),  To use the Intcrnel
Services, yoor compulsr musl possess cerfain minimicn
these specificstions fram time o lime by providing you

6.2, Your use of [ntemel Services will be subject io
Service Provider's neceptable wae policy, Service Provider
may change this policy from time w time by providing you
with afvance wrilteg netice.

7. Privacy. Applcable federal regulstiops restrict Ge
ahility of cable iwhkevision companies 0 w2, disclose or
give olher parties access o cusdvener propriestry network
information (“CPNI"Y. CPNI is the information 3 cable
twlevislon compuny may oblain from your use of
wlecommunicallons scrvices including llems soch as the

privacy restrictions and you authorize Bervies Providkr ar
its designee to use your CPFNI 1o market additional services
io you. You can revoke this waiver at any time by
providing written notice 0 Service Provider andior its
designes, & Ippropriaie.

3. Tndemunity. You will indemnily acd hold hamiless
Service Provider, its designecs, LIM, the Association,
each owners astogintion or condominium EEociation
subject W the Declaration , e peab esiaie developer wha is

Emited to, claims for damage to any bosiness or propersy,
or infury lo, or death of, any person), actions, dwmmpes,
liabilities, costs, and cxpenses (including, bt not limited
\o, roasonable miomey's feed) cansed by or resulting from
any 1¢t or omission by you or your confractors, apents,
employecs or lovitees in connecton with (he Basic
eqtipment used la conpection therewith (collectively, e
“Services™)

9. Limitation of Linbitity. The Llabaity of the
Indemnified Partios for damages of any nafre arising fram
crruts, mdstakes, omissions, interrapiions, or delnys of any
lndemnificd Party, or their respective contracions, agems,
o anployees (collectively, “Agenis™) in the coumse of

[umisking, resmanging, moving, lerminslms
o changing the Services will not excoed an amoum cqazl
to the mmounts paid by you for the applicable Service
{cuteuloted on u proporiional basis where appropricts)
doring the pnﬂud. during which sich cror, mistake,
amission, inlermuption or delay occurs.  The Indemnified
Parties will not be lisble for aay failore of porformance if
such fisilure B3 due fo any case or causes beyood the
reasonable control of the Iedensnified Parties sod dhese
coases will include, bus are pot Linzited 1o, acts of Cod, Sre,
explosion, vandalism, cakle cut, any act of a civil or
militney amthorlty, terrorism, laber difficolties, supplier
failures, and nations! cmerpencies.  The Indemnilied
Paties will alse mot be liable for amy Milure of
performance if you fad to notify them of soch fidlure of
pErformance within thity (30) deys afles vou becoms
swere of soch fihwcs of poformasce. The lndemrifeed
Parties will not be Irabic for interruptions, delays, emoss, or
defects in mansmissions or for any imjury whotsoever,
cansed by you, or your Agents or imvilees or by [bcifities
ar equipmert prowided by you or on your belalf, 1o no
cvenl will the Indemecificd Panmies be lizble fir any
incibental, ndirect, spechl, of comoqoemizl dasages
{inckafing, lost revenue or profits) of any kind whatsoever
regeedless of the cause or forcsscshility of thoss damagex.
When the services or [eeilities of other commumicaiion
curriers are used separately or in conjunction with e
Gacilitles used to provide the Basie Services, the




indemnilicd Parfics will not be lisble for amy act or
gmuigsiom of such other common carrlers or their Agents.

10, Miscellaneous. This Agrecment may be zmended only
by a wridlen amendment executed by all of e partizs 1o
this Apresment {each, a “Party” and collectively, the
“Parties”). Mo failure or delay by any Purty in gxercising
amy right or remedy under this Agreement and no course of
dealing, hebween the Parties shall operatz as a weiver of
any ripht, except as otherwise provided hercln, Mo single
or partiul exercise of any ripht or remedy by any Party
ahall preclude any ather or farther exercise of such vight or
remady, execpt as otherwise provided heeein, I any
portion. of this Agreement is  declared  invalid or
wmenforeendle by o court or governmentz! authority of

competent jurisdiction, this shall not wifect the validity or
enforcesbillty of sny remaining pottion, which such
remaining portion{s) shall remain In Ml foree and effect as
if this Agroanent had heen exoonted with the lnvalid or
unenforgeable portions{s) eliminated. This Agreement witl
bz bineding upery the Parlies wnd their resosclive sutcessors
i irterest and peomitted wssipns. This Agresnent shall be
pavered by, and constrocd amid enforeed i sccondanee
with, the laws of the Commaonweslth of Virginin without
repard to thee conflics of Imw provisions thereof,  This
Agreemeat may be éxecfed in eny sumber of counterparts
anel each shall be congidered an original and et they
shall constitute one apresment,

It consideration of the promises and the mutoa!l covenants and agreements contained in this Agreement and the
Digelaration, wnd intending to be legally bound hereby, the parties listed below excente this Agresment as af the dauy writien
fclirw, witls the intent and expectation of selng legally bound herchy,

LEXINGTON OWNERS ASSOCIATION, INC.,
o Virpinin corparagion

By

Mame:

Title:
HOMEGOWNER(S)
BY s

Mimme:

Data;

SI0T03Eosmeowner Aprcemetlschetn 1221053160
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From: TKim” <<

To: “castroms” S
Sent: Friday, January D4, 2008 10:09 AM
Subject: RE: Homeowners Agreement Document

| am sorry...] had spoken to Ms. Williams and | don't have any idea where you would get that form from
it is nol something we have here in our office. | checked with the Jill the loan officer at Tidewater and
the builder and they do not have it either..all I can think of is that you may have received it from the site

when you signed the contracl. | am sorry | can not be more help.

--—0Original Messape-----

From: castroma [mailio:

Sent; Friday, January 04, 2008 9:03 AM

Fo: Kim

Subject: Re: Homeowners Apgreement Document

Kim,
Who | need to contact to gel & signed copy of the Homeowners agreement.

Please let me know as soon as possible,
Marilyn Castro

— Original Messape —

From: "castroma” <di—

| caSERSRtem.

Sent: Thursday, December 20, 2007 9:38 AM
Subject: Re: Homeowners Agreement Document

> Kim,

> Can send me a signed copy of this document,
» Happy Holidays

> Marilyn Castro

= w=ee= Original Messapge -

> From: ' Williams" - —
T .

L mETEeses—y

> Sent: Sunday, December 02, 2007 3:01 PM

> Subject: Homeowners Agreement Document

-

=

>> Dear Ms. Ebmeier,

>> My name is TR Williams, formerly (NS, purchased my
>> home and completed closing on November 1, 2006. | purchased a condo at
>> Bluegrass, Lexington lot ¢

6142008




L

>>1 am requesting a copy of a document that was not provided to me al the
== time of closing, Please send me a SIGNED copy of the "Homeowners
>> Agreement- clean"- document # (12-21-05).

Bz

>> Also copied on this email is Marilyn Castro, lot #88is requesting the
=z same document.

>

> Please send us our separate copies to the following addresses:

S

>> Marilyn Castro

R

>> M, VA 23462

e Williams

=

>> Virginia Beach, VA 21462
e

>> Thank you,

== Mrs, Williams

e

=

Page 2 of 2
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castroma

From: "castroma” P

To: <DelBTata@house. state.va.us>

Sent: Saturday, January 19, 2008 8:53 PM

Attach: RE_ Homeowners Agreement Document Enclosure (8).eml; UPA letter Enclosure 5).pdf; Virginia

Telecommunication Bill of Rights Enclosure (4).pdf, Clause(m) Enclosure (7).pdf; Code of Virginia
55-79.74 Enclosure (2).pdf; cox response Enclosure (6).pdf, Cox Statement Enclosure (3).pdf;
FCC Ruling letter Enclosure (9).doc; Master Communications Easement Enclosure (1).pdf;
Honorable Delegate Tata Letter.doc

Subject: Request Assistance In Obtaining a Legal Opinion From The State Attorney General

Honorable Delegate Tata,
| request your assistance with the enclosed letter title "Honorable Delegate Tata Letter”

Respectiully,
Hector Castro

riTAINANAN



) (2rilyn Castro

January 19, 2008

To: Honorable Delegate Robert Tata
4536 Gleneagle Drive
Virginia Beach, VA 23462

I request your assistance in obtaining a legal opinion from the State Attorney General on
the practices of exclusive and bulk billing communication contracts between developers,
telecommunication providers and homeowners associations in the State Of Virginia.
Federal Communications Commission (FCC) docket number 07-51 “Video Services in
Multiple Dwelling Units and Other Real Estate Developments™ requested comments
about these practices. It was shocking to see the large number of constituents in the State
of Virginia that are affected by these types of contracts.

I have enclosed a document from Broadband Properties Title “Master Communications
Easement in the Fiber Age” as Enclosure (1). This document discloses the complexity of
the legal arrangements to create “wire communities” and is similar to what the developer
L.M. Sandler and Sons placed in my community. It explains how the developer
maintains control, increases profit and avoids as many laws and regulation as possible. It
also states how to lock-out or disincentive other service providers. This document shows
clear intend to limit competition. Couple with faulty disclosure and contract procedures,
the consumer stands no chance against these practices.

In my particular case, I am bound by a Communications Agreement for cable, telephone
and internet services between Lexington Homeowners Association and the Lexington
Infrastructure Management. This contract is for a term of 25 up to 75 years. Lexington
Infrastructure Management is a company owned by the developer L.M. Sandler and Sons
LCC. The Lexington Homeowners Association is also controlled by L.M. Sandler until
the end of declarant control period. This contract was placed into effect before most
homeowners moved in and during the period of declarant control. This contract binds all
homeowners to pay $145.00 per month for Communications Services as part of you
homeowners assessments. Other communication providers can be contracted by the
homeowner, provided the homeowners still pay the $145.00 monthly fee to the
association. A significant finding is that Virginia Condominium Code 55-79.74 controls
the length of contracts entered during the period of declarant control, which in no case
should exceed 2 years. The Virginia Condominium Code 55-79.74 is attached as
enclosure (2). Homeowners would have to take the developer to court in order to



invalidate this contract. It is my JpiT#®®ethat for middle income families the option of
lengthy and costly court litigation witlFtHesdevettper is not attainable.

On my subdivision there is no other conifittinications infrastructure in place. Even if I
wanted another service provider, and could afford to pay twice for communications
services, there are no incentives for other providers to invest in this additional
infrastructure. All prospective customers are bound to Cox Communications and most
families can not afford or simply would not pay twice for similar services. This raises the
question whether the developer acting as private cable operator engaged in exclusive or
bulk billing contract with the only established cable operator violates antitrust laws.

Under these exclusive contracts the goals of the Virginia Telecommunication Bill of
Rights could never be attained. Customer will never be able to chose among providers or
have a clear and understandable phone bill. The Cable Television Consumer Protection
and Competition Act of 1992 Sec 14, details that cable billing should be itemized.

I have never received an itemized cable or phone bill from my association and even when
Cox sends me a bill every month all items are set to $0.00, except for $1.86 that I pay
Cox to keep my phone number private. This is in direct contradiction to the Cable Act of
1992 and the Virginia Telecommunications Bill of Rights. I attached a Cox Account
Statement as enclosure (3) and the Virginia Telecommunications Bill of Rights as
enclosure (4).

As a paying customer, [ don’t know the itemized value of telephone, internet or cable. |
also don’t know who profits from this contract or how much they are paid. Irequested a
copy of the contract between the Lexington Infrastructure Management and Cox
Communication. This contract information was denied. I have no information on the
level of service and contract clauses that control the services that I pay for every month.

The way these contracts are placed in effect amounts to conspiracy to defraud consumers.
In my particular case critical documents on the disclosure were improperly referenced
and contract procedures were not followed. Further, concerns address to the developer,
Homeowners Association and Cox remain mostly unanswered. In the case of the
enclosed United Property Associates (UPA) letter, on the issue of our type of property,
which my deed details as condominium, UPA on behalf of the Homeowners Association,
claimed my property was not a condominium. In the case of the Cox letter , when faced
with billing questions based on the Cable Act and Virginia Bill of Rights, Cox
Communications and L. M. Sandlers Lawyers drafted a totally unrelated response
avoiding the issue, and claiming that the developer properly effected and disclosed the
contract. | have attached UPA letter as enclosure (5) and Cox letter as enclosure (6).



On the issue of disclosure, clause (m) of the Non Binding Reservation Agreement To
Become a Binding Purchase Agreement referenced a contract Titled “Agreement To
Obtain Communication Services” with Instrument Number 20060126000139260.
Instrument Number 20060126000139260 is not the “Agreement To Obtain
Communication Services” but rather the “Declaration of Protective Covenants and
Restrictions”. Instrument Number 20060126000139260 reference a “Communications
Service Agreement” but there are no instrument numbers attached to this reference. Since
the contract was not properly referenced, it was not disclosed. Enclosure (7) is clause (m)
of the Non Binding Reservation Agreement To Become a Binding Purchase Agreement.

The procedure to effect the “Agreement To Obtain Communication Services” as
explained by Carol Hahn Esq. in the Cox Communications Letter mention that the
“Communications Service Agreement” was received as part of the disclosure package.
The “Communication Agreement” was not enclosed in the disclosure package. Further,
she mentions that each homeowner signed a “Homeowners Agreement”. I have asked the
closing agent for a signed copy of the Homeowners Agreement but they can’t find it.
Enclosure (8) is the Equity Title e-mail that mentions the developer doesn’t have the
signed Homeowners Agreement.

The State of Virginia should protect their constituents from these practices. The FCC
banned exclusive contract and is looking into bulk billing practices. The FCC ruling
when finalized will only affect cable companies and not developers acting as private
cable operators, leaving most of these contracts between homeowners association and
homeowners in place. A number of states have laws prohibiting these practices. The State
of Virginia should have at least a legal opinion from the State Attorney General into the
legality of these practices. This opinion would set precedence and assist in resolving
these cases.

Respectfully,

Hector Castro

Enclosure: (1) Master Communications Easements in the Fiber Age

(2) Virginia Condominium Code 55-79.74

(3) Cox Account Statement

(4) Virginia Telecommunications Bill of Rights

(5) United Property Associates Letter

(6) Letter RE: Marilyn Castro Customer ID: Cast2261

(7) Clause (m)

(8) Equity Title E-mail RE: Homeowners Agreement

(9) Letter RE: Exclusive Service Contract for Provision of Video Services in
Multiple Dwelling Units and Other Real State Developments MB Docket
No. 07-51



COMMONWEALTH OF VIRGINIA

HousEeE OF DELEGATES

RICHMOND
ROBERT TATA COMMITTEE ASSIGHMENTS:
45306 GLENEAGLE ORIVE EDUCATION (CHAIRMANY
VIRGIMIA BEAZH, VIRSINIA 23482 TRARGPORYAYION
APPROPRIATIONS,
EIGHTY-FIFTH DIS7RCT
February 25, 2008

Mr. Hector Castro
Dear Mr. Castro:

Enclosed please find a reply from the Attorney General’s office regarding your
request for opinion concerning exclusive and bulk billing communication contracts

between developers, telecommunications providers and homeowners.

I hope this will answer some ol your questions but T understand that since these
malters are pending, there isn’t much that can be done at this time.

If T can be of service to you regarding other matters concerning the state, please
don’t hesitate to contact my office.

.
ho ;\(/

Rotiért Tata

Siﬁncerel Y,

Enclosure
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COMMONWEALTH of VIRGINIA

Office of the Attorney Generul

Robert F. McDonngil 900 Eust Main Sucat
Attarney General Richmond, Yinginia 231219
February 20, 2008 S04.786-207 |

FAX RO4-786-1991
Verginia Relay Services
RO0-828-1120
74t
The Honorable Robert Tata
Member, House of Delegates
P.O. Box 406
Richmond, Virginia 23218
2, S '
Degy, Delegate Tata: e
Thank you for your letter to Attorney General Bob McDonnell requesting an opinion concerning
exclusive and bulk billing communication contracts between developers, telccommunications providers
and homeowners.

As we began the process of researching the questions you raised, we discovered that these matters
are pending before a court,’ The long standing policy of the Office is to refrain from expressing an
opinion about a matter currently in litigation or before a cowrt wiless requested by the court before which
the matter is pending.” Because of the pending litigation, we are not in a position to provide a formal
response o your inquiry.

[ apologize that I am not able to be more helpful and for the delay in providing you with this
information. Please do not hesitate to contact me at (804) 786-7240.

With kindest regards, [ am

Sincerely,

Stephanie | Hamlett
Deputy Attorney General

'See Nat't Multi Housing Council v. United States, Case No. 08- 1817 (D.C. Cir) (filed Jan. 16, 2008), avatluhic
at bnprowww nmbe ore Content'ServeFile.cim?FilelD -6148.  The case arose from a decision of the Federal
Communications Commission in “Docket No. 07-3(." See i see alyo “In the Matter of Exciusive Service
Contracts for Provision of Video Services in Multiple Dwelling Units and Other Real Estate Developments,” Faderal
Communications Commission MB  Docket No  07-51.  Erratum  (Dec. 20, 2007,  ovailable o

bgp: hrauntoss. fec.wov-edoes publicatachmatch DOC-279110A 1. pd!l Report and Order and Further Notice of

T1977-1978 Op. Va, Aty Gen. 31.
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THELMA D. DRAKE

Irel DR TIICT, VRGN

LJMMITTEE ON ARMED SERVICES

SUPSORAETTEL ON TEARDMISM AND
URCONYENTIONAL THHERATS

BUICOMMITTEE OR MaiTaly PERSORAS

COMMITTEE ON TRANSPORTATION
AND INFRASTRUCTURE
SURCIMISTIEE OF Hionways anD ThamnsiT

SUBCOMNTTEE OR WATER RERCUALES
A ERHEnRmEN

HGUSE REPUBLICAN POLICY COMMITTEE

StV IEE OR StCuRTe
Co-Cran

Ms. Marilyn Castro

Congress of the Wnited States
Bouge of Representatives
TWashington, BE 205154602

January 23, 2008

G
Qe A 234624650

Dear Ms. Castro,

WASHIRGTON OFFICE

F28 Lastowora s House Orney Aum g

Wazinieanan, PC 20515
F2021 FZE~421R

772 Butess Boan
Seary £

Wmsssaa BEAGH, WA 23462
1767 497 5350

JRIBE FaonT Sregey

Enclosed please find the response | received from the U.S. Federal Communications
Commission addressing the inquiry which was made on your behalf. [ believe you will
{ind it self-explanatory. I not, please feel free to contact me with any furlher questions

Oor Concems,

It is an honor to serve as your Congresswoman. If you ever require additional assistance,
please do not hesitate to confact me.

Enclosurc
TDicw

Sincerely,

Thilma fake

Thelma Drake
Member of Congress



Federal Communications Commission
Washington, D.C. 20554

January 16, 2008

IN REPLY REFER TO:
CN-0702724

The Honorable Thelma D, Drake
U.S. House of Representatives
4772 Euclid Road*™"

SuiteE '

Virginia Beach, Virginia 23462

Dear Congresswoman Drake:

Thank you for your letter on behalf of your constituent, Ms. Marilyn Castro of Virginia
Beach, Virginia, regarding a Report and Order and Further Notice of Proposed Rulemaking
(FCC 07-189) that recently was adopted by the Federal Communications Commission. |
appreciate the opportunity to respond.

The Report and Order and IFurther Notice of Proposed Rulemaking adopted by the
Commission on October 31, 2007 generally proscribes “exclusivity clauses” for the provision of
video services by certain multichannel video programming distributors (“MVPDs”), such as
cable television system operators, to the residents of multiple dwelling units (“MDUs™),
including condominiums and apartments buildings, as well as other real estate developments. As
Ms. Castro notes in her correspondence, the Report and Order expanded the definition of
“MDU” to include “other centrally managed real estate developments,” such as gated
communities, garden apartments, and mobile home parks. The Commission indicated that these
types of dwellings are private individual households, but share common spaces that require
central management.

Among other things, the Report and Order prohibits the enforcement of existing
exclusivity clauses and the execution of new contracts that include exclusivity provisions,
Specifically, effective 60 days after the Report and Order is published in the Federal Register, a
MPVD that 1s subject to the Commission’s decision, such as a cable television system operator,
cannot enforce or execute any contractual provision that grants the MVPD the exclusive right to
provide any video programming service (alone or in combination with other services) to a MDU.
Other provisions of the contract, however, are not affected by the Commission’s Order, and the
cable television operator generally may continue to serve MDU residents who wish to subscribe
to cable television service. Therefore, if a cable television system operator has an exclusive right
to serve the residents of a MDU, the exclusivity provision will not be enforceable 60 days after
the Commission’s decision is published in the Federal Register, and an additional MPVD may be
authorized to serve the residents, The Report and Order was published in the Federal Register
on January 7, 2008. Thus, the Commission’s decision is scheduled to become effective on
March 7, 2008.



Page 2—The Honorable Thelma D. Drake

In her correspondence, Ms. Castro also indicates that she does not receive an individual
bill for cable television service. Rather, the condominium appears to receive a “bulk bill,” and,
in turn, bills individual residents for the cable television service. Ms, Castro suggests that the
Commission should take steps to “ban bulk billing arrangements.” The Further Notice adopted
by the Commission requests public comment on several issues, including whether the
Commission should prohibit exclusive marketing and bulk billing arrangements. Such
arrangements may constrain the ability of competitive MPVDs to market their services directly
to MDU residents, and may require residents to continue paying a fee for the services of the
MPVD with the bulk billing contract, as well as pay a subscription fee to the alternative video
programming provider. Interested persons, such as Ms, Castro, may file comments with the
Commission on or before Febmary 6, 2008 and reply comments must be submitted no later than
March 7, 2008,

For your review and to provide Ms. Castro additional information, I have enclosed a copy
of the Report and Order and Further Notice of Proposed Rulemaking. Ms. Castro may wish to
review paragraph 68 of the Further Notice for guidance regarding the submission of comments
to the Commission,

1 hope this information is helpful. Please do not hesitate to contact me if | may be of
further assistance.

Sincerely,

- '
Michael S. Perko
Chief, Office of Communications and Industry Information
Media Bureau
Enclosure
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THE LAW

Master Communications
Easements in the Fiber Age

This approach maximizes developer rights while providing incentives to build fiber

By Jeffry L. Hardin and James N. Moskowitz B Fleischman and Walsh, L.L.P

ccess to the latest broad-
band services is quickly be-
coming a necessity for new
homebuyers. As a direct re-
sult, many new homebuyers now con-
sider availability of these services when
making home buying decisions.

In the past, when telephone and
video services were fairly standard,
developers gave litde thought to what
communications services might be
available in their new housing devel-
opments. Today, meeting the expecta-
tions of increasingly tech-savvy home-
buyers requires that developers ensure
thar advanced broadband services are
available in their new developments.
It is for this reason that more and
more new residential communiries in
the United States include fiber-to-the-
home (FT'TH) communications solu-
tions as an amenity.

The successful implementation of a
FITH (or “wired community”) ar-
rangement almost inevitably requires
that the developer retain control over
access to the community by commu-
nications service providers. Control-
ling access allows the developer to offer
exclusive arrangements to service pro-
viders. That’s an incentive for them to
construct state-of-the-art Aber facili-
ties and to deliver the latest fiber-en-
abled voice, video, Interner, and home
monitoring services.

A Masrer Communications FEase-
ment {or “MCE”} arrangement also al-
lows the developer to obrain these ser
vices in bulk for the community as 2
whole on terms thart are more favorable
to the residents than rhe residents indi-
vidually could achieve. This is because
the selected services provider is assured
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of a higher customer take rate that will
generate a revenue stream sufficient to
justify lower prices to residents while
also covering the significant up-front
costs inherent in deploying fiber facili-
ties.

Developers and property owners can
retain control over access to their com-
munities through the use of a MCE.
This article will explain the usual el-
ements of a MCE, describe how one
typically creates a MCE, and provide
a brief outline of some of the recurring
strategic and legal issues associated
with using a MCE in a wired commu-
nity arrangement.

The Basics of the
Master Communications Easement

The MCE is a private easement {ac-
tually a bundle of several easements)
thar authorizes both the installation of
communications infrastructure within
a new housing or multi-family devel-
opment and the provision of com-
munications services o homeown-
ers.  The MCE ypically s exclusive,
where permitted under state law. This
means that communications facilities
and services can only be provided on
the property with the express consent
of the holder (or grantee) of the MCE.

Because a MCE limits service provider

access to the community, the penetra-
tion or market share of the preferred
service provider is likely to be quite
high if not 100 percent.

This prospect of high penetration is

“often the only economically feasible

way to support the capital investment
necessary to construct and operate
a state-of-the-art FTTH communi-
cations infrastrucrure.  Absent the
availability of preferential or exclusive
access by a service provider to the de-
velopment, such infrastructure might
not be deployed in many instances. A
MCE also better positions the devel-
oper to receive compensation from the
selected service provider for providing
the preferential or exclusive right to
serve the community.

When drafiing a MCE, it is im-
portant w0 preserve the distinction
between the communications infra-
structure (7., the plant in the ground)
and the services provided ower that in-
frastructure. This preserves the grear-
est amount of Hexibility in strucruring
wired community {ransacrions.

The developer usually wans w
strictly limit the ability of service pro-
viders to retrench or dig up the roads
in order to install new infrastrucrure,

FEBRUARY 20086



but often is more open to having mul-
tiple providers of services share the in-
frastructure that already is in place.

Distinguishing between communi-
cations infrastrucrure and the services
provided over that infrastructure also
permits possibly billing for the use and
enjoyment of the infrastructure sepa-
rately from charges for the communi-
cations services.

In any event, these distinct rights
should, ar a minimum, be taken into
account when developing a wired com-
munity strategy that involves a MCE.

Iralso is advisable to define “commu-
nications infrastructure” and “commu-
nications services” broadly enough to
future-proof the MCE. While some-
what circular, “communications infra-
structure” should be defined to include
the tangible personal property related
to the provision of “communications
For its part, “communica-
tions should be defined to
include {in addition 1o voice, video,
Internet and security services) other
communications, data and informa-
tion services that can be provided over
the communications infrastructure.

The stated purposes of the MCE
should include, in addition to the

services.”
services’

obvious purposes of installing and
maintaining communications infra-
structute, the marketing and pro-
vision of communications services
within the community and the use of
the communications infrastructure to
serve end users located oumsside of the

community.

Multiple Easements within the MCE
The MCE typically
easements over the property. While at

grants several

times this may seem redundant, these
casements serve scparate legal pur-
poses. An all-encompassing “blanket”
easement covering the entire property
aives the developer and the selected
services provider maximum flexibil-
ity for locating the communications
infrastructure, while also precluding
unauthorized provision of communi-
cations services anywhere in the com-

FEBRUARY 2006 |

munity. A “perimeter” or “moat” ease-
ment around the inside boundary of
the property typically also is included
in the MCE.

effectively seals off

The perimeter easement
the community
from unauthorized access by other ser-
vice providers.

It also is advisable for the MCE to
grant a “common area” easement with
respect to any existing or future com-
mon area of common property that has
been or may be conveyed to the hom-
eowners association for the commu-
nity. Depending on when the MCE is
granted, the HOA for the community
sometimes must join in the grant of
the MCE to cover common property
previously conveyed to the HOA. If
the MCE is granted before the HOA
is formed or before it assumes control
over any common property, then the
HOA’s title to the common property
will be encumbered by the previously
granted MCE. [n addition to these
three easements, a specific “access”
easement for ingress and egress at the
property also is included in the typical
MCE.

A sometimes-contentious easement
often included in the MCE relates
to the granting of a private casement
within any road, street or highway
within the communiry and the con-
tinuation of such private easement fol-
lowing the public dedication of such
roadway or any pubiic righ-oftway
The dedication process itseif should
not negate any pre-existing private
casement in the roadway or right-of-
way to be dedicated.

Under this approach. the public au-
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thority receives the dedicated roadway

or right-of-way subject to the pre-ex-
isting private easement. This also pre-
serves the ability of the holder of the
private roadway casement to take the
position that its communications in-~
frastructure located under the public
roadway or within the area subject
to the public right-of-way is actually
within its private casement.
be useful when trying to avoid obtain-
ing a video franchise to provide ser-

This can

vices in the development.

Before deciding to create a private
communications easement in roads or
rights-of-way that are to be dedicated
to the public use, there are a number
of considerations that should be taken
into account. For example, local fran-
chising aurhorities sometimes require
a wired community provider that is
offering video services w obtain a
franchise, even if it holds a pre-exist-
ing privaie easement within the public
right-of-way. (Under federal law, local
franchising authorities are permitted
to require chat video service providers
obtain a franchise to locate commu-
nications infrastructure in the public
right-of-way.)

In addition, local authorities who
are anfamiliar with having private

easements embedded in a dedicared
roadway or public right-ofway some-
rimes threaten to u;ig}f the dedication
in order o review the legalivies of the
private roadway easement.  Develop-
ers typically want to avoid any delay in
dedication because it also delays their
ability 1o sell lots in the development.
As a consequence, the roadway case-
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ment provisions sometimes are redraft-
ed or even deleted in order o placate
the local aurhorities and avoid these
delays. Of course,
private roadway easemnent may result in
the need for the selected video services

elimination of che

provider to apply for a local franchise.

Creating A Master
Communications Easement

It is imperative that the developer or
property owner takes steps during the
initial planning of the development 1o
preserve its ability to grant a MCE.
The plat for the property should ex-
pressly state, in clear and unequivocal
language, that any public utility ease-
ments or public rights-of-way desig-

public utility casements are available
for the transmission of communica-
tions services by public service compa-
nies or by third party communications
service providers unless the easement
In addi-

tion to restricting the use of urility

expressly restricts such use.

casements, the plat also should affir-
matively state that the property owner
reserves for itself the exclusive right to
authorize both the installarion of com-
munications infrastructure and the
provision of communications services
within the property.

In addition to the plat, the Decla-
ration of Covenants, Conditions and
Restrictions {(“CC&Rs") for the devel-

opment also should expressly permit

a‘wdeo franchlse .

nated on the plar are only for use by
public service companics and chat
telecommunications services providers
may access the property only pursuant
to a private easement granted by the
property owner.

The property owner also should limit
the scope of any utility easement to the
specific utility service being provided
by the company obraining the ease-
ment (such as power, gas or water) and
eapressly preclude use of such public
“n[m; easement for communications
services.

Recent court decisions in several
states, including Florida, Georgia and
Washingron, support the nortion that
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the creation of a MCE. It also should
expressly authorize the developer to ar-
range for the installation of commu-
nications infrastructure and the provi-
sion of communications services to the
community.

To this end, it is advisable to adopt
language in the CC8Rs that is generic
in nature. This allows the developer
to mainmin maximum {'icxihilir}f re-
garding the srructuring of wired com-

it also

munity arrangements. allows
for changes in law and other circum-
stances.

Finally, the developer usually needs
ro obrain its lender’s consent ro the

creation of the MCE. The lender also

should confirm that the MCE and
any sub-easements or licenses granted
thereander will not be subject o che
lender’s mortgage on the property, or
at least will nor be disturbed by the
lﬁndLl lf it f{)reLlOSLS or OI})CT\\« 18€ ¢xCr-
cises its rights under the morrgage.

Granting o MCE

Once the proper groundwork has
been laid, the next step is for the de-
veloper or property owner o grant a
MCE.
wired community
volves the developer granting the MCE
to a wholly-owned special purpose en-

One approach often taken in
arrangements in-

tity {“SPE”), formed to act as the com-
munications garekeeper for the com-
munity. Having the developer’s SPE
hold the MCE allows the developer:
to continue managing the relation-
ships with the selected service provid-
ers, even after the developer turns over
management of the community to a
homeowners’ association or similar or-
ganization.

This step also moves the legal and
contractual issues associated with a
MCE away from the property owner,
which often also is a special purpose
entity of the developer formed for the
purpose of acquiring and developing
the property. Instead, the MCE is held
by a separate entity whose existence
and financial future is separate, to a
certain extent, from that of the prop-
erry owner and the developer.

A MCE granted by a developer to
its SPE usually is exclusive and per-
petual. 1t also expressly provides for
the subsequent grant by the SPE of
sub-easements and licenses (exclusive
or non-exclusive; perpetual or limited
in duration) to owners of the commu-
nications infrastructure and providers
of the communications services ar rhe
properry.

There are

the ability of landowners o enter into

a {("‘W states I'xii.’ii I'C‘;UEQTC

exclusive arrangements with commu-
nications providers for services o new
housing developments. When the de-
veloper grants the MCE 1o its special
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purpose entity, there are ways for a
MCE to be exclusive withour running
afoul of these state laws.

One way to achieve this is by struc-
turing the wired community arrange-
ments so that the SPE is not the owner
of the communications infrastructure
or the provider of the communications
Instead, the SPE in turn
grants non-exclusive sub-easements ot
licenses to the owners of the commu-

services.

nications infrastructure and/or provid-
ers of services.

Notwithstanding the non-exclusiv-
ity of such sub-easements and licenses,
even a propetly structured non-exchi-
sive wired community arrangement
usnally results in other service provid-
ers opting to forego spending capital
dollars to wire a community that al-
ready is receiving fiber-enabled servic-
es at rates that are usually lower than
otherwise available at rerail.

Third-Party Access
1o Wired Communities

During the earliest stages of de-
vc]oping a wired community strate-
egy, developers and service providers
should consider making provisions
for allowing other third party provid-
ers to obtain access to the commu-
nity. There are a number of reasons
for this. The developer (or later, the
HOA) simply may want 1o give resi-
dents in the development a choice of
different providers. Or the developer
may want to preserve the option of
bringing in a third party provider if
the inirial selected provider proves
unable to deliver the services, afford-
ability, or level of quality that the resi-
dents require.

In addirion, creating contingencies
or providing furure third parry ac-
cess should preserve the wired com-
munity structure in the event thar
rhere is some shifr in

~ '
state or federal

policy chat affeces the rights of devel-
opers and/or service providers to en-
ter into exclusive or preferred provider
arrangements.

In order to provide a means for

FEBRUARY 2006 |

third party access within the wired

community arrangement structure,
it is advisable to require the holder of
the MCE or a sub-easement granted
under it to provide access, on just
and reasonable rates, terms and con-
ditions, to any qualified third party
provider that requests access.

Such access can be granted by al-
lowing the use of the existing com-
munications infrastructure or by
granting a license to use the ease-
ments. The rates and rerms for chird
party access need not be spelled our
in advance, but can be left for future
good faith negotiations by the holder
of the MCE or sub-easement and the
third party service provider.

The likelihood of another commu-
nications service provider paying even
minimal amounts for access to a com-
muniry that already is receiving fiber-
enabled services at bulk service rates
is somewhat remote, given the current
economics of the industry.

Conclusion

The MCE is one of several sophis-
ricated legal arrangements thar lead
to a successful wired community ar-
rangement for a master planned resi-
dential community. Proper planning
for, and recordation of, a well crafted
MCE preserves the developer’s right
to control access to the communirty
by communications services provid-
ers. It also helps support the finan-
cial decision to commit capital dol-
lars to the build our of a fiber com-
infrastructure in the
As such, MCEs are an
invaluable ool for ensuring thar the

munications
community.

latest suite of broadband services is
available to new homebuyers, espe-
cially in a more remorely located new

housing development. BBP
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Public Rights-of-Way
and Marketing Exclusivity

Avoiding franchise rules while preserving exclusivity in wired communities

By Carl E. Kandutsch M P5.D., J.D.

n this article, we examine two legal

issues that may arise in connection

with a private cable operator’s use

of public rights-of-way in order to
provide broadband services to residents
of an HOA Community. By “HOA
Community,” we refer to any commu-
nity governed by a Homeowners Asso-
ciation, including condominium devel-
opments, planned unit developments,
some residential subdivisions, and mas-
ter planned communities.

The first issue concerns cable televi-
sion franchises: If the selected provider
locates its network facilities on what is or
will be (when construction is complete
and lots are sold) a public right-of-way
(PROW), will the provider be required
to negotiate a cable television franchise
with the local municipal or county gov-
ernment?

The second issue focuses on exclu-
sivity: Can the developer, and later the
Home Owners’ Association, convey ex-
clusive access rights to a single selected
broadband provider, such that only that
provider has a legal right to provide
services to master planned community
(MPC) residents?

Broadband Properties has been at the
forefront of publications documenting
the imaginative ways in which real estate
developers, broadband service providers
and municipal planners are changing the
concept of community itself, by blurring
traditional distinctions between the tra-
ditional public and private models for
community organization. Challenging
traditional models of community orga-
nization will become increasingly im-
portant as the idea of customer-owned

or operated communications networks
presents itself as an attractive alternative
to the top-down model of centrally con-
trolled networks owned by huge cable
and telephone companies.

One articulation of this challenge is
the idea of a “wired community,” one that
includes, from the initial design stage
through the completion of construction,
a bottom-up and fully integrated state-
of-the-art broadband communications
infrastructure, conceived as an essential
utility not unlike electric and sewer sys-
tems. Such wired communities enable a
degree of user control over the network
that is not available to communities chat
must passively wait for and accept what-
ever communications infrastructure and
service packages the established carriers
decide to offer.

The most innovative wired communi-
ties are not necessarily publicly owned.
In the US, they are more commonly the
resuit of joint planning, investment and
partnership between real estate develop-
ers and broadband providers {often pri-
vate cable operators and CLECs). Each
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relies on the other’s expertise to ensure

that communications networks will be
fully integrated into the community’s
shared infrastructure from the very be-
ginning.

Fiber-to-the-Premises (FTTP) is the
technology of choice for wired commu-
nities, because the huge data capacity of
FTTP (together with its reliability and
low maintenance costs) guarantee that
once installed, the infrastructure will
remain viable — able to deliver the most
bandwidth-intensive applications — for
the foreseeable future.

Provision of video, voice and data
services to single-family home develop-
ments does require some adjustment of
the traditional private cable operator
business model, which has tradition-
ally been tailored to the multi-dwelling
unit (MDU) environment. Rather than
dealing with a landlord, the PCO is
partnering with a real estate developer,
and later the HOA. And instead of wir-
ing a building, the provider is wiring a
community. The legal environment for
wired communities is different as well,



because deploying infrastructure in an
HOA community will often require that
facilities be located on or under rights-
of-way that are — or upon completion of
construction will be — public streets.

Cable Television Franchises

Federal law, of course, requires that any-
one providing video programming over
a “cable system” must operate under the
authority of a franchise granted by the lo-
cal municipal or county government. The
local franchise requirement is premised on
the assumption that local government has
primary jurisdiction over public rights-
of-way, and any private interest that uses
public rights-of-way must compensate the
community for its use of public property.

This regulatory scheme may change rad-
ically in the near future. Anyone who reads
the news these days knows that the legal
framework for cable television is evolving
at a rapid clip, particularly with respect
to local regulatory authority over cable
systems. There is 2 movement afoot to all
but eliminate local regulatory authority
over cable, by legislatively replacing the
local franchise system with a statewide or
national franchising system for any video
provider that uses a public right-of-way.

The few remaining former Bell telephone
companies, especially Verizon and AT&T
(formerly SBC), have been investing heav-
ily in FT'Tx networks across the country in
order to compete with cable companies in
video markets. These efforts have included
intense lobbying in state legislatures and in
Congress to reform the local video fran-
chising framework. So far, statewide video
certificate laws have been enacted in Texas,
South Carolina, Virginia, Kansas, Indiana
and New Jersey, and are under consider-
ation in another dozen states. Rep. Joe
Barton’s telecommunications bill in the
U.S. House of Representatives would es-
tablish a national franchise system in lieu
of the existing local franchise system.

Finally, the FCC recently initiated a
rule-making proceeding dealing with ways
to reduce the regulatory burdens associ-
ated with negotiating individual franchise
agreements with multiple local govern-
ments.!

Thus, it seems likely that the local ca-
ble franchise system is headed for extinc-

ece ,u'ly,pl.’:blldy owned. In the
' re more commonly the result of

mfrastructure f om

tion in the near future. This may be bad
for large franchise operators like Time-
Warner and Comcast, because a signifi-
cant entry barrier will be eliminated for
the powerful telephone companies. But
it will provide a window of opportunity
for ambitious PCOs to expand their ser-
vice offerings to include many commu-
nities they have ignored because these
properties could not be efficiently wired
without crossing public rights-of-way.
Under the new franchising frame-
works being proposed, the provider
would use a relatively streamlined proce-
dure to obtain a statewide (or national)
video certificate. The certificate would
authorize the use of public rights-of-way
anywhere in the state, subject to an an-
nual five percent (of revenue) “franchise
fee” payable to each local franchising au-
thority in which systems are deployed.?
For the moment, however, in most
states a video system that crosses a public
right-of-way must presumptively operate
under a franchise awarded by the local
municipal or county government. This
requirement originates in Section 621
of the Federal Cable Act,’ and applies
to “cable systems” generally. However,
the so-called “private cable exemption”
excludes from the definition of “cable
system” any system that doesn’t “use”
a public right-of-way.* PCOs have tra-
ditionally relied on this exemption to
escape the need to negotiate cable fran-
chise agreements, but the price has been
foregoing otherwise attractive business
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opportunities, where serving the prop-
erty would entail crossing public rights-
of-way.

There is a split of judicial authority on
the question of whether a PCO that runs
its cabling across a single public right-of-
way thereby “uses” the PROW in a way
that triggers the cable franchise require-
ment. After all, the purpose of the fran-
chise is to compensate (monetarily and
otherwise} the local community for use
of public property by a private interest.
The five percent (of gross revenues) “fran-
chise fee” extracted from the franchised
cable operator, together with universal
service and public interest programming
and various other obligations, constitute
the compensation.

But if the burden placed on public
property is de minimus — for example,
placement of a fiber optic cable under-
neath and across a single public street
— then the public policy rationale for
requiring a cable franchise evaporates.
At any rate, this was the Eighth Circuit
Court of Appeals’ conclusion in Guidry
Cablevision v. City of Balhwin, 117 F.3d
383 (8% Cir. 1997). There, the court held
that the local franchise authority’s fran-
chise requirement was pre-empted by the
“private cable exemption” in Federal law,
because the crossing of a single city street
did not constitute “use” of a public right-
of-way within the meaning of 47 U.S.C.
§ 522(7). In support of its ruling, the
Guidry court emphasized not only the
de minimus nature of the public burden,
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but also that requiring a cable franchise
in this circumstance would conflicr with
Congress’ desire, expressed in the private
cable exemption, to encourage “open en-
try in the satellite field for the purpose of
creating a more diverse and competitive
telecommunications environment.”

Other courts have adopted a strictly
literal reading of the statutory language,
holding that a franchise is required when-
ever a provider’s facilities cross at least one
public right-of-way, and thart the extent of
the public burden is irrelevant to the legal
requirement.

Regardless of how courts interpret fed-
eral law, it should be emphasized that lo-
cal governments have a great deal of dis-
cretion in deciding whether or not a cable
franchise is required. More often than
not, local communities welcome new
housing developments in their areas in or-
der to increase their tax base, attract new
businesses and gain other tangible bene-
fits such as jobs. These communities have
a strong interest in lowering the regula-
tory barriers to new entry by broadband
providers and will not insist on asserting
their cable franchise authority if doing so
might deter new development.

It stands to reason, therefore, that de-
velopers and their PCO partners should
maintain close contact with local govern-
ment authorities, and when appropriate,
seek written assurance that their wired
community project will not require a
full-blown cable television franchise ei-
ther immediately or in the future. (An-
other strategy, for use in new, greenfield,
developments, involves the location of
communications facilities
casernents, before any rights-of-way are
dedicated to public use. This point will
be discussed in the final section of this
article.)

Finally, a PCO may avoid the franchise
requirement by distributing its video sig-
nal through leased common carrier facili-
ties located in public rights-of-way, aslong
as the PCO has no management control
over or ownership interest in the facility.
This method is based on the FCC’s 1998
decision in a case called Entertainment
Connections, Inc.,* later affirmed by the
Seventh Circuit Court of Appeals, and is
not discussed in this article.

in private

Can Developers Convey Exclusive Access
Rights to a Single Provider?

The ability to ensure exclusive access
for the chosen broadband provider is an
important aspect of planning a devel-
oper/PCO partnership. This is because
wiring a community for FTTP broad-
band services is an expensive proposi-
tion. Lacking the economies of scale
possessed by huge cable and telecommu-
nications incumbents, most private cable
operators are understandably reluctant
to undertake the large investment re-
quired to wire a community without the
expectation of a high penetration rate.
The way to get 2 high rate is through ex-
clusive access to potential subscribers.

In many cases, exclusivity can be
achieved as a practical matter through a
bulk service agreement with the HOA,
whereby subscription to PCO services is
made a mandatory condition of owning
a home in the development. Although
subscription is mandatory, services are
provided at a bulk rate that would not
otherwise be available o subscribers
on an individual retail basis. Assuming
that the services are state-of-the-art (for
example, over FTTP), mandatory bulk
services can be a positive selling point
for the technologically literate developer,
rather than a burden.

In other cases, however, the developer
will not agree to a bulk arrangement. Be-
cause the private cable operator’s billing
relationship will be with the individual
subscribers rather than with the HOA,
it is important to know whether there
are any legal problems associated with
secking exclusive access to rights-of-way
within the development.

The concept of exclusivity has un-
pleasant connotations in public policy
discussions. It suggests monopolization,
Iack of choice, and harm to consumer
welfare. As a result, policy makers at all
levels of government have used various
methods of prohibiting or restricting the
use of exclusive access contracts dealing
with the delivery of telephone and video
services. While exclusivity is for the mo-
ment unregulated at the federal level
(except for traditional telephone ser-
vice), efforts to restrict exclusive access
contracts for video and high-speed data
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are likely to reappear, and some states
have already imposed such restrictions.
These efforts should neither be generally
endorsed nor generally condemned; the
truth is, the benefits or harms of exclu-
sive contracting can only be evaluated in
light of its empirical effects in particular
circumstances.

In the PCO industry, restrictions on
exclusivity come in the form of manda-
tory access laws, which provide fran-
chised cable operators with a statutory
right to install their facilities on private
property without the property owner’s
consent. In multi-dwelling unit (MDU)
markets, some states and localities have
enacted mandatory access laws giving ca-
ble franchises a paramount right to wire
apartment and condominium buildings
in order to provide service to residents.
These laws prevent MDU owners and
condominium developers or associations
from forming exclusive access agree-
ments with PCOs, and thus suppressing
competition for video services.

In HOA communities and other sin-
gle-family housing developments, the
primary restriction on exclusivity origi-
nates in federal law.¢ Section 621 of the
federal Cable Act (47 U.S.C. § 541(a)(2))
provides:

Any franchise shall be construed to au-
tharize the construction of a cable system
over public rights-of-way, and through
easements, which is [sic] within the area
to be served by the cable system and which
have been dedicated for compatible uses.

This statute allows a franchised cable
operator to install its infrastructure
over (a) any “public rights-of-way,” and
through (b) any casements “which have
been dedicated for compatible uses” in
a housing subdivision or other develop-
ment, notwithstanding the existence of
an exclusive access agreement between a
developer or HOA and a particular com-
munications provider. Therefore, to the
extent that use of those public rights-of-
way or compatible-use easements allows
the cable operator to reach individual
residents in an HOA community, the
exclusivity provisions of an access agree-
ment would be unenforceable, because
the HOA cannort override or annul the
cable operator’s statutory right of access.



The scope of section 621 is ambigu-
ous, however: there is a split of judicial
authority regarding the meaning of (b)
— whether the “easements” to which
cable operators have access includes 2//
easements, public and private, as long as
they are “dedicated for compatible uses,”
or only easements that are, like the
rights-of-way mentioned earlier in the
statute, dedicared to public (and compat-
ible) uses. If the statute applies only to
dedicated public easements, it is much
easier for the developer to control ac-
cess to the development, by granting
exclusive private easements to the cho-
sen provider. Those private casements
would not then be available for use by
competitors, including the franchised
cable operator.

On the one hand, there is a line of
cases stemming from the Third Circuit
Court of Appeals’ decision in Cable
Invs., Inc. v. Woolley, 867 F.2d 151 (3%
Cir. 1989), holding that under sec-
tion 621, a franchised cable operator
has access only to rights-of-way and
easements that have been dedicated to
public use. “Dedication” to public use
requires some official act by which local
government accepts legal responsibility
for maintaining the right-of-way for use
by the general public.

Although state law or local ordinanc-
es may specify when and how this oc-
curs, as a general matter, an easement
in a new housing development is pub-
licly dedicated when the government
votes to accept a subdivision plat that
identifies particular rights-of-way as
public streets or thoroughfares. This
interpretation represents the majority
view in the United States, having been
adopted (with minor variations) by the
Eleventh, Ninth, Fourth and Eighth
Circuits, as well as by numerous U.S.
District Courts.

On the other hand, a number of de-
cisions originating in Florida have held
that section 621 prevents a HOA from
using private agreements to block a
franchised cable operator’s ability to in-
stall infrascructure along or across ded-
icated general utility easements, if the
designated purposes of the easements
are compatible with the provision of ca-

ble television. In this view, the purpose
of Section 621 is to authorize the cable
operator to “piggyback” on easements
dedicated to electric, gas or other gen-
eral utility transmissions, such that the
law forbids any private agreement that
would prevent a cable franchise from
using dedicated utility easements.

The Solution: Private Easements

Notice that the cable franchise prob-
lem arises only to the extent that a PCO
uses a public right-of-way, and the exclu-
sivity problem arises only to the extent
that a new housing development in-
cludes public rights-of-way or easements
that are dedicated to public or general
utility use.

It follows that both problems may be
avoided or at least mitigated by careful
planning to either minimize or control
the access provided through the use of
public rights-of-way in a private develop-
ment. For example, a cable franchise is
only required when the provider “uses”
a public right-of-way by locating facili-
ties on or under the public right-of-way.
Arguably, however, if those facilities are
installed in a private right-of-way that is
conveyed before the right-of-way is dedi-
cated to public use, the PCO is not “us-
ing” the public right-of-way at all.

Similarly, the local cable franchise
statutory right-of-access applies only to
the extent thar easements are either pub-
lic or dedicated to general utility uses.
If the development project does not use
public or general utility easements, or if
any such easements are placed such that
a user of the easements cannot access in-
dividual residences without crossing pri-
vate property, a cable franchise’s access
under Federal statute will be limited.
That allows the developer greater control
and, assuming there are no other legal
impediments, the ability to form exclu-
sive access agreements with a broadband
service provider selected on the basis of
merit rather than by default.”BBP
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